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HENRY CLAY AS A LAWYER. 


White it is a rare occurrence to meet with a distin- 
guished statesman or eminent political personage, whose 
early training and profession were not those of the lawyer, 
it is as rare to name one whose abilities as a jurist, and 
fame as an advocate, have not been materially merged in 
the reputation of the public servant. The attendant upon 
the terms of the United States Supreme Court at Washing- 
ton soon learns this truth, and appreciates its force. He is 
constantly called upon to listen to arguments from senators 
and representatives, whose eloquence upon national topics 
has attracted the retainers of constituents with personal 
or pecuniary interests appealed before the highest legal 
tribunal of their country; arguments which reverse for 
their makers the position which Lord Erskine sustained as 
a legislative orator. ‘To the legal reader the reason of the 
fact adverted to is sufficiently obvious without discussion. 
That it is a necessary one may be well denied, when we 
remember Wirt, Pinckney or Legaré among the de- 
parted, and Crittenden or Webster among the living; and 
him who is the subject of this paper, and whose career as 
a lawyer it is more peculiarly our province to speak of. 

Among the eminent lawyers who have graced the 
American character, and given lustre to our country, none 
have more occupied the public eye than he whose recent 
decease the nation deplores with sincere and manly grief. 
As a statesman, diplomatist, legislator and orator, for a 
period of nearly fifty years, he has been the observed of 
all observers. In describing the character which he equally 
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adorned —that of the American Lawyer—we desire to 
preserve the memorials of his greatness in that profession 
which, as the philosophy of morals, constituted the ground- 
work of his national usefuluess and wide-world fame. 
Not from professional pride alone do we enter upon the 
discharge of this duty. We are prompted by no mean 
ideas of selfish gratulation. Nobler and higher motives 
control and direct our thoughts and feelings. If in his 
example we shall succeed in exhibiting the usefulness of 
legal studies, their influence upon character, and their 
importance to the American legislator, our task will not be 
in vain. 

Vast and comprehensive as a science, in the glowing 
language of Sir William Jones, — 

** Sovereign law, the State's collected will 

O’er thrones and globes elate 

Sits empress, crowning good, repressing ill.” 
As the advocate and exponent of this great emanation 
from divinity, we speak of Henry Clay. ‘“ Ler est mens 
sine affectu” was the doctrine of the Greek philosopher, 
while the Roman orator, viewing it in all its ramifications, 
thus describes it: ‘ Est quidem vera lex recta ratio, nature 
congruens, diffusa in omnes, constans, sempiterna; que 
vocet ad officium jubendo, vetando a fraude deterreat ; que 
tamen neque probos frustra jubet aut vetat, nec improbos 
jubendo, aut vetando movet. MHuic legi nee obrogari fas 
est, neque derogari ex hac aliquid licet, neque tota abrogari 
potest. Nec vero, aut per senatum aut per populum solv) 
hac lege possumus.”’ ! 

The history of Mr. Clay, in this connection, carries us 
back to the circumstances under which he first entered 
upon the study of that profession which, if not a passport 
to office, is an almost indispensable ingredient or pre- 
requisite to the proper discharge of the duties of an Ameri- 
cangcitizen. Possessing but the ordinary rudiments of a 
common school education —to use his own language, 
‘‘ Having progressed in Arithmetic as far as Practice,” at the 
age of fifteen, through the influence of Col. Tensley, a 
friend of his step-father, he was placed as a kind of 
supernumerary clerk in the office of Peter 'Tensley, Clerk 
of the High Court of Chancery of Virginia. Here he 
attracted the attention of the venerable Chancellor Wythe, 
for whom he acted as amanuensis for about four years, and 
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through his influence was placed in the office of Gov. 
Brooke, then Attorney-general of the State of Virginia, 
with whom he pursued his legal studies one year, and in 
1797 obtained a license to practise from the High Court of 
Appeals. 

The influence of this connection continued throughout 
his life, and constitutes the foundation of his subsequent 
fame. Chancellor Wythe was remarkable for his habits of 
research and the extent of his erudition; and in the law 
library at Washington will be found a folio volume, the 
joint production of the chancellor and his youthful scribe, 
strikingly Ylustrative of the character of his employment. 
Although, as Mr. Clay has himself remarked, he had not 
“the benefit of systematic instruction,” still his opportu- 
nities were not neglected. His habits of application, the 
craving thirst of knowledge, which he exhibited, and which 
at that time formed a marked feature in his character, and 
the library and-conversation of his patron, supplied, in a 
measure, the advantages of a collegiate career. Although 
there was no royal road to learning, yet the rugged and 
sterile paths of legal study had been somewhat smoothed 
and enlivened by the. recent publication of Blackstone’s 
Commentaries, which at that period commanded universal 
attention. Shortly after receiving his license, being not yet 
twenty-one years of age, he removed to Kentucky, and 
after a few months’ additional study, was admitted to the 
bar in Fayette County. Of this period of his life Mr. Clay 
himself furnishes the following reminiscences; ‘ I obtained 
a license to practise the professsion from the Judges of the 
Court of Appeals of Virginia, and established myself in 
Lexington, in 1797, without patrons, — without the favor of 
the great or opulent, —without the means of paying my 
weekly board, and in the midst of a bar uncommonly 
distinguished by eminent members. I remember how com- 
fortable I thought I should be if I could make one hundred 
pounds Virginia money, per year, and with what delight I 
received the first fifteen shillings fee. My hopes were 
more than realized. I immediately rushed into a successful 
and lucrative practice.” The qualities of Mr. Clay’s mind 
were peculiarly adapted to the bar. A brilliant fancy, 
playful wit, cool judgment, and quick perception — united 
with a logical mind, a bold and fearless spirit, and a voice 
of great power and melody —were among his leading 
characteristics. He fully appreciated the dignity of his 
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profession, and never permitted its lustre to be tarnished 
in his presence, and withering were his rebukes of those 
who, with soiled hands, profaned the presence of justice. 
Frank, upright, and truthful, he exercised an influence over 
juries rarely equalled, never surpassed. His power of 
analysis, appropriateness of illustration, and burning elo- 
quence convinced the judgment, while it captivated the 
imagination of his hearers. As an advocate he was unri- 
valled ; and among the numerous cases he was called upon 
to defend, involving the lives of his clients, it is related 
that no one ever incurred the death penalty. As a jurist 
he was imbued with a general knowledge of the law in its 
various branches, and more especially was he thoroughly 
versed in international and constitutional law, and the local 
laws of the State of his birth and adoption. 

At the bar of the Supreme Court of the United States, 
that high and dignified tribunal of eminent and venerable 
jurists, he was to be found associated with Pinckney, 
Emmett, Wirt, Ogden, Talcott, Dexter, and other mighty 
spirits, who have prece ded him to the tomb, and with the no 
less illustrious living who still remain (and long may they 
continue) shining lights in the professional firmament. 

Among the many fruitful sources of litigation growing 
out of our emancipation from the mother country, none 
were more serious in their character than those connected 
with the land titles of the new States. More especially 
the structure of land titles in Kentucky under the Virginia 
land laws, was well calculated to test the powers of the 
lawyer. Of the system itself Judge Story justly remarks: 
“'The system of land titles in Kentucky is indeed one of 
the most abstruse branches of local jurisprudence, built 
upon artificial principles singularly acute and metaphysical, 
and qnite as curious and intricate as some of the higher 
doctrines of contingent remainders and executory devises. 
It affords an illustrious example of human infirmity and 
human ingenuity ; of human infirmity, in the legislative 
supposition that the great statute on which it rests was so 
certain as in a great measure to preclude future litigation ; — 
of human ingenuity in overcoming obstacles apparently in- 
surmountable, by devising approximations to certainty in 
descriptions strangely vague and inaccurate, thus _pre- 
serving the legislative intention, and yet promoting the 
great purposes s of justice.” 

It was in connection with the settlement of this vexed 
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question that Mr. Clay, as one of a commission composed 
of himself and Mr. Bibb, appointed by the Legislature of 
Kentucky, appeared in 1822 before the Legislature of Vir- 
ginia. His appeal on this occasion in behalf of the pioneer 
of the wilderness, the desc ription of his sufferings and ex- 
posure,-—his own emotion, deep and earnest, and the 
remembrance of his own transitions through life, — were 
such as to overcome alike his audience and himself. Many 
burst into tears, others seemed as if entranced by a spell, 
and there are those yet living who cherish to this day the 
burning words of the orator and the advocate on that oe- 
casion. 

The forensic efforts of Mr. Clay evinced the highest 
order of genius, and his arguments before the Supreme 
Court of the United States, upon various oceasions, ex- 
hibited to advantage his quaiities as a counsel, and his 
erudition asa lawyer. Among the important questions in 
the discussion of which he occupied a prominent part, we 
may instance the cae of Osborn v. The U.S. Bank 
(9 Wheat. 739); Ogden v. Saunders (12 Wheat. 213); 
Briscoe v. The Bank of the Commonwealth (11 Pet. 257) ; 
Groves et als. v. Slaughter et als. (15 Pet. 449.) The 
ease of the Bank of the Commonwealth was a remarkable 
instance of the ability of Mr. Clay. The point involved 
was whether the act creating the Bank of the Common- 
wealth was not in violation of the Federal Constitution 
prohibiting the issuing of bills of credit by the several 
States. The principle, it was supposed, had been settled 
in the case of Craig v. The Ntate of Missouri adverse to 
the constitutionality of the institution, and so thought Mr. 
Justice Story in his dissenting opinion delivered on this 
occasion. The Skill of Mr. Clay was taxed to the utmost, 
but he triumphed, and the previous case was virtually over- 
ruled. 

In the case of Osborn v. The U. S. Bank, the great 
question involved was the constitutionality of the United 
States Bank. Mr. Clay it is weil known had, w'iile in the 
Senate in IS11, defeated the bill re-chartering the old Bank, 
while in 1816 he had successfully advocated the charter of 
the new. Among the grounds of his opposition to the 
former Bank, was the want of a specific grant or power in 
the Constitution to create such an iustitution, and the ab- 
sence of its necessity to carry into etfect any of the powers 
which were granted. It was a subject on which Mr. Clay 
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had, as a politician, been charged with inconsistency, and 
he was now called upon to defend as a lawyer, before the 
highest tribunal of the country, the correctness of his last 
position, if change there had been. The argument was 
a display of learning, eloquence, and exposition of consti- 
tutional law, which carried conviction to the court, and the 
bank was sustained. 

The case of Ogden v. Saunders, involving the effect 
of the State insolvent laws upon contracts in other States, 
was another striking display of the abilities of Mr. Clay. 
In this case Webster and himself were opposed. It was a 
Titanic war, and after two arguments before the Court, the 
principles involved may fairly be stated to have remained 
undecided. 

Without further enumeration of the various cases in 
which Mr. Clay was engaged, we may allude to one which, 
while it exhibits his high professional reputation, also stri- 
kingly illustrates his nice sense of honor, and his detesta- 
tion of deceit. In 1806, Col. Burr, while travelling in 
Kentucky, was arrested on a charge of treasonable designs. 
Mr. Clay and Col. Allen, refusing a fee which was sent to 
them, and governed by those high obligations of duty and 
hospitality which distinguish the profession, rendered their 
services in behalf of Col. Burr as a fellow-member of the 
profession, a stranger, and, as they were led to believe, an 
innocent man. 

The proceedings fell through, but shortly after Col. Burr 
Was again arrested, and again sought the aid of Mr. Clay. 
The solicitude evinced by Col. Burr to procure the aid of 
Mr. Clay, shows the high professional character of the 
latter at that early period, and although he was reluctant 
to undertake the task, the earnest appeals 6f Col. Burr, and 
his repeated asseverances of innocence, prevailed, and 
Mr. Clay accepted the trust. The proceedings again fell 
through. 

At a subsequent period, Mr. Clay, having been put in 
possession of evidence showing the true character of Burr’s 
designs, felt himself so indignant at the deception practised 
upon him, that on occasion of meeting Col. Burr at the 
City Hall, New York, after the peace of 1815, he delib- 
erately refused the offered hand of the latter. 

The harassing occupations of the legislator and the 
statesman, necessarily drew Mr. Clay from professional 
pursuits, but as Secretary of State, his colonial correspond- 
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ence, commercial treaties, and especially his instructions 
to the commissioners to the proposed Congress at Panama, 
are marked with a force of argument and knowledge of 
international law, and a skill and tact evineing his high 
intellectual attainments and logical power. No one can 
rise from a perusal of this latter paper, without admiration 
of the skill and forethought evinced by its author; and it 
remains a noble record of his qualities as a statesman and 
a jurist. 

The wonderful fluency of Mr. Clay’s language, at the 
earliest inception of his forensic career, was the subject of 
remark, as universal as that given to the logic and _ perspi- 
cuity of his expression. It was not that fluency which 
alone charms the ear at the expense of keeping torpid the 
understanding ; but that fluency where the flashing thought 
and the chosen word are appropriately simultaneous ; that 
fluency, which however excellent its natural birth, is best 
matured by practice under the sometimes scorned rules of 
art. ‘The key to this possession was thus furnished by 
Mr. Clay himself, in an address which, two years siuce, he 
pronounced before the students of the “New York State 
and National Law School,” in Ballston Spa, Saratoga 
County, one object of which, like the Moot Courts of the 
Cambridge Law School, is to train its pupils in the art of 
extemporaneous speaking. When commenting upon the 
advantages of the institution he said, “I owe my success in 
life, | think, chiefly to one single fact, viz. that, at the age 
of seventeen, | commenced and continued for years the 
process of daily reading and speaking upon the contents 
of some historical or scientific book. These off-hand 
efforts were made sometimes in a corn-field, at others in 
the forest, and not unfrequently in some distant barn, with 
the horse and ox for my auditors. It is to this early prac- 
tice of the art of all arts, that [ am indebted for the pri- 
mary and leading impulses that stimulated me forward, 
and have shaped and moulded my whole subsequeut des- 
tiny. Improve then, young gentlemen, the superior ad- 
vantages you here enjoy. Let not a day pass without 
exercising your powers of speech. ‘There is no power 
like that of oratory. Cesar controlled men by exciting 
their fears; Cicero, by captivating their affections and sway- 
ing their passions; the influence of one perished with its 
author, that of the other continues to this day.” 

Mr. Clay was deeply grounded in the elements of the 
profession. It was the privilege of the lawyers of his 
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youth to study much, rather than many things. Their 
studies were severe, but masterly in effect. They were 
not confused by multiplicity of treatises and cases. Theirs 
was the learning which controlled a lifetime, and not the 
result of an occasion. We had, in the winter of 1849, 
while at Washington, the pleasure of listening to a brief 
argument from Mr. Clay, before the Supreme Court, where 
his references to elementary law, and his deductions from 
principles, showed the resources of his mind; and that the 
war aud strifes of political debate, and the distractions of 
constitutional research had not destroyed, nor even dimmed 
the vividness of his early learning. 

We have, in passing, adverted to his high moral standard 
as an advocate, and to his detestation of deceit. Even in 
the great Shelby case, wherein it was charged upon him, 
that he threw the weight of his personal character and 
personal word into the scale before the jury in favor of his 
client, one will search his speeches on that occasion in vain 
for a single word or argument not justified by the evidence, 
or for a single hypothesis unauthorized by the rules of 
honorable litigation. He who would rather be right, than 
be President, would have lost his reputation as a successful 
advocate, rather than venture a sordid appeal, or enter upon 
a line of questionavle morality of conduct. 

High indeed must be the native integrity of the advocate, 
surrounded by clients and engaged in a constant round of 
business, whose course commands the unvaried admiration 
and commendation of clients, adversaries, associates, wit- 
nesses and juries. There are living in Kentucky, thou- 
sands of these whose united voice would say, that the career 
of Heury Clay, in their mental tourneys at their bar, was as 
chivalrous as that of Bayard in the tilts of the mediaeval age, 
and that he, like that chevalier, was equally sans peur et 
sans reproche. 

In this respect he stands a great exemplar for the youthful 
advocates of the day. Ours is a profession where, to be 
suspected, is to be ruined. Nothing but honorable motive, 
and the highest virtuous impulse will secure to the lawyer 
a deathless name. Good faith and incorruptibility are the 
talisman of the barrister. Engirt with these, he passes 
unscathed through the contentions of avarice, lucre, and 
malicious endeavor, — 

**the whips and scorns of time, 
The oppressor’s wrong, the proud man’s contumely, 
The law’s delay.” 
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Supreme Court of Maine, Cumberland Co. — June, 1852. 
Exisua Preston, et al., vs. Henry C. Drew. 


It is competent for the State, by legislative enactment, operating prospectively, to 
determine that articles, injurious to the public health or morals, shall not consti- 
tute property. 

If it should so conclude in relation to spirituous or intoxicating drinks, when de- 
signed to he used as a beverage, the conclusion would be justified by the experi- 
ence and history of man, and would furnish no occasion to complain that any 
provision of the Constitution had been violated, 

The act of 1851, “for the suppression of drinking-houses and tippling shops,” 
though it provides for the seizure and forfeiture of such liquors when designed 
for sale, does not enact that no property can be acquired in them, when not de- 
signed for unlawful sale; hut, on the contrary, recognises them as subjects of 
property, when kept for certain purposes. 

The prohibition to sell such liquors does not prevent the acquisition of property on 
them, or the transport of them through the State, when not designed for unlaw- 
ful sale. 

The general intent and avowed purpose of the act would not be infringed by a 
construction which should not disallow the maintenance of actions, except for 
such liquors as were liable to seizure and forfeiture, and intended for unlawful 
sale. 

The attaching of such a construction to legislative language, so clear and unequivo- 
eal, if within the province of the judiciary department, is perhaps very near to 
the outward boundary of its power. 

If such a construction should be applied, it would, of course, remove the statute pro- 
hibition from all actions” brought for liquors, except those proved to have been 
intended for unlawful sale. 

Without such a construction, the statute prohibition is inoperative, as to actions 
for any liquors, except those proved to have been intended for unlawful sale, be- 
cause as to other liquors the prohibition is violative of the State Constitution, 


On report from Nist Prius, Howarp, J., presiding. 

Replevin for eight barrels of rum and for the casks, in 
which it was contained. 

Plea, non cepit, with brief statement, justifying the taking 
by the defendant, as an officer, under a warrant, issued by 
virtue of the statute of 1851, ch. 211, “for the suppres- 
sion of drinking-houses and tippling-shops.” ‘The plaintiffs 
reside in Massachusetts. The rum was sent by them to 
Brunswick, in this county, where it was stored for safe 
keeping, and it was there seized by the defendant. 

One of the enactments of the statute is, that ‘ No action 
of any kind shall be had or maintained in any court for the 
recovery or possession of intoxicating or spirituous liquors, 
or the value thereof.” 

Relying upon that enactment, the defendant moved for 
a nonsuit, which, for the purpose of bringing the subject 
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before the whole court, was ordered pro forma. If, upon 
these facts, the action is maintainable, a new trial is to be 
granted. 

Orr, for the plaintiffs. 

Fox, for the defendant. 

Suepcey, C. J. The action is replevin of eight barrels 
of rum. A nonsuit was ordered, pro forma, by the pre- 
siding judge, that the question might be presented for 
deliberative consideration, whether the action can be main- 
tained. 

There is no proof presented by the report of the case, 
that the rum was liable to seizure and forfeiture, or that 


there was any intention to sell it, in violation of any law of 


the State. 

If the action can be sustained,it must be maintained “ for 
the recovery or possession of intoxicating or spirituous 
liquors.” 

It is provided by the sixteenth section of the act ap- 
proved on June 21, 1851, that “No action of any kind 
shall be maintained in any court in this State, either in 
whole or in part, for intoxicating or spirituous liquors sold 
in any other State or country, whatever; nor shall any 
action of any kind be had or maintained in any court in 
this State, for the recovery or possession of intoxicating or 
spirituous liquors, or the value thereof.” 

Among the rights secured to the people of this State, by 
their Constitution, is that of “acquiring, possessing, and 
protecting property.” Art. 1, sec. 1. The nineteenth sec- 
tion of the same article provides, ‘“‘ That every person, for 
an injury done him in his person, reputation, property, or 
immunities, shall have remedy by due course of law.” 

When a person is deprived of the possession of his prop- 
erty without lawful authority or right, he is injured in his 
property. The State, by its legislative enactments, operat- 
ing prospectively, may determine that articles injurious to 
the public health or morals, shall not constitute property, 
within its jurisdiction. It may come to the conclusion 
that spirituous liquors, when used as beverage, are pro- 
ductive of a great variety of ills and evils to the people, 
both in their individual and in their associate relations ; 
that the least use of them for such a purpose is injurious, 
and suited to produce, by a greater use, serious injury to the 
comfort, morals, and health ; ; that the common use of them 
for such a purpose operates to diminish the productiveness 
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of labor; to injure the health; to impose upon the people 
additional and unnecessary burdens; to produce waste of 
time and of property; to introduce disorder and disobedi- 
ence to law; to disturb the peace, and to multiply crimes of 
every grade. Such conclusions would be justified by the 
experience and history of man. If a legislature should de- 
clare that no person should acquire any property in them, 
for such a purpose, there would be no occasion for com- 
plaint that it had violated any provision of the Constitution. 

The act now under consideration should: receive such a 
construction, so far as it may be possible consistently with 
established rules of law, as will carry into effect the de- 
clared design of its enactment, ‘ The suppression of drink- 
ing-houses and tippling-shops.”” The first section prohibits 
the manufacture or sale of Such liquors, except as therein 
after provided. The second section authorizes the appoint- 
ment of an agent, in any town or city, to sell such liquors 
“to be used for medicinal and mechanical purposes.” The 
other sections of the act appear to have been framed to 
carry these provisions fully into effect ; to prevent a viola- 
tion of them, and to punish persons found to have been 
guilty of their violation. 

While the act provides for the seizure and forfeiture of 
the liquors designed for sale, in violation of its provisions, 
no positive enactment is found that no person shall acquire 
any property in them. Nor is there any language capable 
of receiving such a construction as would forbid it. The 
prohibition to sell them cannot prevent any person from 
acquiring and possessing them for his own use without any 
intention to sell them. Nor can it prevent their transport 
from one town or city to another, or through the State, 
when there is no intention to make sale of them. ‘There 
is nothing found in the act indicative of an intention to 
prevent their being property, when thus possessed or used. 
On the contrary, the act authorizes them to be legally sold 
and used for certain purposes, and therefore to be the sub- 
ject of property for such purposes. If they cannot be the 
subject of property, the town or city agents can have no 
property in them, nor can they or the towns or cities, by 
any action, obtain redress for their lawless and wanton 
destruction. 

It is, however, insisted in argument, that a person, by 
the common law, can no more acquire property in spirit- 
uous and intoxicating liquors, than he can in obscene publi- 
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cations and prints. There isa clear and marked distinction 
between them. Such liquors may be applied to useful pur- 

oses. ‘T'his is admitted in the act, by its authorizing their 
sale for medicinal or mechanical purposes. It is their mis- 
use or abuse alone which occasions the mischief. Obscene 
publications and prints are in their very nature corrupting, 
and productive only of evil. They are incapable of any 
use which is not corrupting and injurious to the moral 
sense. 

Such liquors are also alleged to be a common nuisance, 
and as such liable to destruction. There is nothing which 
can be regarded as a nuisance, when considered by itself 
alone, and separate from its use. It is the improper use 
or employment of a thing which causes it to become a 
nuisance. It would be not a l&tle absurd to declare that 
to be a nuisance, and as such liable to be abated and de- 
stroyed, which the act allows to be sold and purchased as 
an article useful for medicinal and mechanical purposes. 

The court cannot decide by an application of the rules of 
the common law, or by the provisions of the act, that 
property cannot be acquired in spirituous and intoxicating 
liquors. ‘The language of the act, which declares that no 
action shall be maintained for the recovery or possession of 
such liquors or their value, is without limitation; and, by a 
literal construction it would deprive one who has purchased 
them of a town or city agent, for allowable purposes, of the 
right to maintain an action to recover them or their value 
from a person who had taken them from his possession 
without any right or authority, or who had wantonly de- 
stroyed them. It would also deprive the town and city 


agents of all right to maintain an action for the recovery of 


such liquors which had been purchased by them, for sale 
according to the provisions of the act, and which had been 
unlawfully taken from them or destroyed. It would also 
deprive a person of all remedy for the protection of such 
property by action, when procured for his private use and 
not intended for sale; and when he was carrying it through 
the State without any intention of sale in this State. Can 
one conclude that an intelligent legislature could have in- 
tended to hold out such temptations for the lawless sub- 
traction or destruction of private property? The results 
are too extraordinary and unjust to allow an intelligent and 
considerate mind to believe that they could have been fore- 
seen and approved. 
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The general language must therefore be restricted so as 
to accomplish the general intent and declared purpose of 
the act without producing such results, or the provision, 
now under consideration, must be pronounced to bea plain 
violation of the provisions of the Constitution, and void. 
The general intent and declared purpose of the act would 
in no degree be infringed by regarding the general language 
to be so limited as to forbid the maintenance of any action 
for the recovery or possession of such liquors or their value, 
which were liable to seizure and forfeiture, or intended for 
sale in violation of the provisions of the act. 

It may be said, that a court of justice is not authorized 
to introduce by construction such a limitation ; that it savors 
more of legislation than of construction. It may be so: 
and if the court may not introduce any such limitation 
without encroaching upon the forbidden province of another 
department of the government, it cannot omit its duty to 
declare that provision to be in violation of the provisions of 
the Constitution, and void. 

Nonsuit set aside and a new trial granted. 


Tae Srate v. CERTAIN SPIRITUOUS AND INTOXICATING Liquors; 
Ricoarp R. Rosinson, CLAIMANT. 


To obtain a forfeiture of intoxicating or spirituous liquors under the Act “ for the 
suppression of drinking-houses and tippling-shops,” it is necessary to be dis- 
tinctly averred in the complaint, and proved on the trial, that the liquors were 
intended for sale in the city or town, 1n which they were kept, or deposited, and 
by some person not authorized to sell the same in such city or town, under the 
provisions of the Act, 

It is not, however, necessary to aver or prove that they were intended for sale in 
the shop or other building wherein they were kept or deposited 

The requirement of the Coustitution in reference to searcli-warrants, that “A special 
designation of the place to be searched” shall be made, is not answered by 
words, which, if used in a conveyance, would not convey it, and which would 
not coniine the search to one building or place. 

Under that constitutional provision, an article to be searched for may in the war- 
rant be described simply by its generic name, if it be destitute of any peculiar 
and known marks or qualities, by which, in the description, it can be distin- 
guished from other arucles of the same general name. 

Thus, a warrant for the search of “ spirituous or intoxicating liquors,” will not he 
considered unauthorized, for the want of a sufficient designation of the thing to 
be searched for. 

The officer's return, which omits to state how long the liquors had heen advertised, 
or that the notice posted contained the number or any description of the pack- 
ages, is too defective to authorize a decree of forfeiture based upon it. 

Legal! proof that the liquors were kept for sale by the owner or keeper of them, is 
an essential prerequisite to a decree of forfeiture (where a claimant appears), and 
to the imposition of a fine. Neither the affidavit contained in the complaint, nor 
the recitals in the warrant, nor the officer’s return, can be taken as evidence upon 
that point. 

When the complaint names no person as the owner, keeper or claimant of the 
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liquors, the swearing of the jury in the form as of a criminal trial, is irregular. 
The finding that the defendant is guilty, would be merely void, there being no 
issue upon which it could rest. 


On exceptions from the District Court, Emery, J., pre- 
siding. 

A complaint was made on the 25th of November, 1851, 
to the Municipal Court of Portland, by three voters of that 
city, setting forth that they had reason to believe, and did 
believe, that at said Portland on, &c., spirituous and intoxi- 
cating liquors were and still are kept and deposited and in- 
tended for sale, by a person, unknown to the complainants, 
of said Portland ; said person unknown not being authorized 
to sell the same in said Portland, under the provisions of 
the Act, entitled, “ An Act for the suppression of drinking- 
houses and tippling-shops,” in a certain building, situated 
on Plum Street, called a shed, in said Portland, whereby 
said liquors have become forfeited to be destroyed. 

Wherefore the complainants pray that due process may 
be issued to search said shed, where said liquors are be- 
lieved to be deposited, and if there found, that the same 
may be seized and safely kept until final action and decision 
be had thereon. 

On the same day a warrant upon that complaint was 
issued by the Municipal Court, directed to the constable, 
requiring him to enter, in the daytime, the shed before 
named, and therein search for said liquors, and, if there 
found, to seize and safely keep the same until final action 
and decision be had on said complaint. 

Upon that warrant the constable returned upon the same 
day, as follows: —‘“I have entered the shed situated in 
Portland on Plum Street, being the same premises described 
in the written warrant, and have there made search for 
spirituous and intoxicating liquors, and have found seized in 
said shed one cask of Madeira wine, marked B; do. marked 
H. 8S. L. L. A. L.; 2 half casks do., ullage; 2 casks sweet 
wine, ullage, marked U. D. C. [¢]; 2 casks port wine, 
ullage, marked a key, C. & A.; 1 cask of Sicily wine, 
ullage, marked C. O. L. L. J. ; 1 cask Otard brandy, and 89 
half-pint glass bottles of ale ; said liquors being spirituous 
and intoxicating, and now hold them in my custody until 
final action is had thereon. 

“T have this [same] day advertised the above-described 
liquors by posting up a notice, in the entry of the Old State 
House, of the seizure and custody of the same, and by 
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notifying all persons claiming said liquor or part thereof, 
that they may appear before said court, and be heard in 
support of their claim and right to the same, and by leav- 
ing a copy of said advertisement with the Judge of the 
Municipal Court.” 

Record of the Municipal Court. At a Municipal Court, 
for the City of Portland, holden 28th February, 1852 
(Then the complaint is recited. | 

And now such liquors as are described in the warrant is- 
sued on said complaint are found and seized by the officer, 
and have by said officer been advertised agreeably to the 
provisions of the statute in such case made and provided. 
Richard R. Robinson, of said Portland, appears and claims 
the property described and seized; and the said Robinson 
claims the same as imported liquor contained in the original 
packages, and that they were not kept or deposited, and 
intended for sale in violation of law. 

And now it not appearing to the court that said liquors 
are or were, at the time of the seizure thereof, the property 
of any city or town in said State, and pure hased for sale by 
the agent thereof for medicinal and mechanical purposes, or 
that the same were of foreign production, imported under 
the laws of the United States in accordance therewith, nor 
that said liquors were not intended for sale in said Portland 
by a person not authorized to sell the same therein, — 

It is therefore considered and declared by the court, that 
said liquors be and are declared forfeited and ordered to be 
destroyed ; and Joseph M. Thompson is appointed to wit- 
ness the destruction thereof. 

And said Robinson appeals to the District Court for the 
Western District, to be holden at Portland within and for 
said county, on the first Tuesday of March next, and gives 
bond to said State with sureties in the sum of two hundred 
dollars, to prosecute said appeal and pay all fines and costs 
which may be awarded against him. 

The appeal was duly entered in the District Court. And 
the defendant’s counsel there moved that the prosecution 
be dismissed, for the reason that the complaint was insuffi- 
cient, because it was not alleged in the complaint that the 
liquors were intended for sale in the place where they were 
kept and deposited, or in any specific place, or in the city or 
county where the complaint was made; and also for the 
reason that it did not appear that the court below had juris- 
diction, or that the property had been advertised, or the 
notice given required by the statute. 
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The jury were impannelled in the usual manner in which 
they are impannelled in criminal trials, and directed if they 
found the defendant guilty to say so, and if they found him 
not guilty to say so, and no more. ‘The counsel for claim- 
ant objected to this form of impannelling the jury, and con- 
tended that the issue of guilty or not guilty was not the 
proper issue to be presented to the jury. No other plea was 
put in by the claimant, than the written claim and answer 
filed in the Municipal Court, and set forth in the record 
which makes part of the case. 

It was admitted by the claimant and on the part of the 


government, that the liquors seized were the property of 


said Robinson. The government introduced evidence to 
prove that the liquors described in the return were seized 
in the place described in the warrant, to wit, the shed in 
Plum Street; but there was no evidence that the liquors 
were intended for sale in the place where they were seized, 
or where they wére kept and deposited. 

Counsel for defendant contended, that the evidence 
showed that the liquors seized were deposited for storage, 
and were not intended or offered for sale. Counsel for 
government contended, that the evidence tended to show 
that the liquors were intended for sale by defendant, though 
not in the shed. 

The counsel for the claimant requested the court to give 
the following instructions: “That the provision in the 
eleventh section of the act, entitled, An ‘Act for the 
suppression of drinking-houses and tippling-shops,’ which 
provides that if the owner or keeper of the liquors seized 
fails to appear, or unless he can show by positive proof that 
said liquors are of foreign production, &c., the liquor shall 
be declared forfeited, &c., and the owner or keeper shall 
pay a fine of twenty doilars, &c., is unconstitutional ; that 
the provision, in said eleventh section, that the custom- 
house certificates of importation and proofs of marks on 
the casks or packages corresponding thereto, shall not be 
received as evidence that the liquors contained in said 
packages are those actually imported therein, is repugnant 
to the laws of the United States, and is also unconstitu- 
tional; that the provisions in said section, which create a 
forfeiture or impose a penalty upon oath or affirmation not 
made in the presence of the defendant, and without requir- 
ing the production of any witnesses against him, are uncon- 
stitutional and void ; that the eleventh section of said Act 
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is unconstitutional; that the provision in the thirteenth 
section, imposing additional penalties upon a party for 
claiming his constitutional right of appeal from a tribunal, 
where he cannot have atrial by Jury, to a court in which he 
may have the same, is unconstitutional; that it should be 
alleged in the complaint and proved at the trial, that the 
liquors were intended for sale in the place where the search 
is made: that it should be averred in the complaint, and 
proved at the trial, that the liquors were intended for sale by 
the person with whom they are alleged to be kept and 
deposited.” 

The court declined to give the instructions requested, but 
did instruct the jury, that it was not necessary to aver or 
prove that the liquors were intended for sale in the place 
where they were kept or deposited, or in any particular 
place, but that they might inquire whether they were or 
not intended for sale by the defendant. 

The jury returned a verdict of guilty. 

Counsel for the defendant moved that the verdict be set 
aside, for the reason that it was not responsive to any plea 
in the case, and that it was not a finding upon any question 
properly presented or submitted to them; but the court 
overruled the motion. ‘l’o the foregoing rulings and in- 
structions the said Robinson excepted, and his exceptions 
were allowed. 

G. EF’. Shepley, for the claimant. 

Tallman, Attorney-General, for the State. 

Suepvey, C. J. The procedings in the District Court 
are presented by a bill of exceptions. The complaint and 
warrant issued by the Municipal Court, with the returns of 
the officer thereon, are made a part of the case. Fora 
disposition of the case, it would not be necessary to con- 
sider all the objections and requests for instructions made 
at the trial. Several questions, which are presented, may 
be expected to arise frequently upon proceedings instituted 
by virtue of the act approved June 2, 1851; and it may 
be desirable to have a decision upon them, that a correct 
practice may be established. 

1. The District Judge correctly considered that the com- 
plaint did not coutain any averment, that the liquors were 
intended for sale in the city of Portland, or at any particu- 
lar place ; and he instructed the jury “ That it was not 
necessary to aver or prove, that the liquors were intended 
for sale in the place where they were kept or deposited, or 
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in any particular place.” By a transposition and use of the 
language contained in the eleventh section, which authorizes 
a complaint to be made, the averments required will be 
clearly perceived to be, “That spirituous or intoxicating 
liquors are kept or deposited and intended for sale” “in 
any store, shop, warehouse or other building or place in 
said city or town,” “ by a person not authorized to sell the 
same in said city or town, under the provisions of this act.” 

The complaint should therefore contain a distinct aver- 
ment, that the liquors are intended for sale in the city, town 
or place, in which they are kept or deposited. A literal 
construction of the language would seem to require an 
averment that they were intended for sale in the store, 
shop, warehouse, building, or place, where they are kept 
or deposited. But a construction should not be made, 
which would have the effect to permit such evasions of 
the provisions of the act, as would prevent the accomplish- 
ment of its declared design, if the language will admit any 
other fair interpretation. ‘The construction insisted upon in 
argument, would be likely to have such an effect, — for it 
would not be difficult for a person to keep liquor in a shop 
in which it was not intended that it should be sold, while 
it was intended that it should be sold in an adjoining shop, 
or in one near it, to which it might be carried in small 
quantities as required for sale without subjecting that which 
composed the fountain for supply to seizure and forfeiture. 
By another transposition and use of the language, the sense 
in which it was probably intended to be used, will be 
exhibited. ‘“ That spirituous or intoxicating liquors are 
kept or deposited and intended for sale” “in said city or 
town,” “in any store, shop, warehouse, or other building 
or place.” 

It is not, therefore, necessary to aver in the complaint, 
that the liquors are intended for sale in the shop or other 
building in which they are kept or deposited. 

2. The language used in the complaint, as descriptive 
of the place of deposit, is recited in the warrant. It is 
described as “ A certain building situated in Plum Street, 
called a shed; ” and the officer is commanded to euter aud 
search ‘the shed before named.” 

There might be several sheds situated on that street, and 
the officer would be authorized to search any one of them, 
and all of them would therefore be liable to search. If the 
command had been to search a certain building situated in 
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Fore Street, called a shop, all the shops situated en that 
street might have been subjected to search. 

The Coustitution declares that “No warrant to search 
any place or seize any person or thing shall issue without 
a special designation of the place to be searched and the 
person or thing to be seized. When‘a designation so lim- 
ited and special, as to distinguish the place or thing from 
all others of the like kind, cannot well be made, it should 
not be required. There can be no difficulty experienced in 
practice, if such a designation of the place be required as 
would, if used in a conveyance, be suflicient to describe 
and convey it. That cannot be considered as a special 
designation of the place, which, if used in a conveyance, 
would not convey it, and which would not confine the 
search to one building or place. ‘The complaint and war- 
raut were, therefore, defective, and the search was un- 
authorized. 

It is insisted in argument, that there is no such special 
designation of the thing to be searched for and seized, as 
the provisions of the Constitution require; that liquors 
not intended for sale must be seized by virtue of such a 
warrant when found in a warehouse or building with 
those intended for sale; that such has been and must 
continue to be the effect, when liquors intended for sale, 
and not intended for sale, are found in the warehouse of a 
railway or in the hold of a vessel; that to prevent this, a 
more limited and special designation of the liquors should 
be required, in conformity to the provisions of the Constitu- 
tion; that the particular kind of liquor should be desig- 
nated; that a description by the use of generic terms is 
not a special description. 

The question, whether such a general description can 
be allowed, is not unattended by serious difficulties. It 
must be admitted that liquors, not intended for sale and not 
liable to forfeiture, may be seized by virtue of such a war- 
rant, when found in the same building or place in which 
those intended for sale are deposited. It is difficult to per- 
ceive how such a result can be prevented by amore limited 
or special designation. If the liquors were designated by 
the use of the terms brandy, rum, gin, whiskey and wine, 
with a further description of being contained in a hogshead, 
pipe, barrel, or other cask, and with the limitation of each 
kind to a particular description of cask or vessel, there might 
be found other brandy, rum, gin, whiskey aud wine, in like 
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casks or vessels, and in the same building or place, and not 
intended for sale, and which might be seized by virtue of 
a warrant, in which the liquors to be seized were attempted 
to be thus more particularly designated. If a warrant should 
be issued to search for stolen goods, designated as bales of 
cotton cloth, other bales of cotton cloth of like appearance, 
and not stolen, might be found in the building or place 
designated, and be seized. 

It has been contended that these difficulties might be 
avoided, by distinguishing the property to be searched for, 
from other property of the like kind, by a statement or 
averment that the property to be searched for was owned 
by a particular person. It is no part of the description of 
an article, to state by whom it is owned. The special de- 
scription required by the Constitution, could not have been 
intended to include an historical account of the article. It 
may often be found difficult, if not impossible, to describe 
articles stolen, or liquors intended for sale, so perfectly that 
they can be easily distinguished by an officer having no 
previous knowledge of them, from others of a similar kind, 
not stolen or not intended for sale. 

The administration of law is occasionally, and perhaps 
unavoidably, so imperfect that innocent persons may be 
subjected to inconvenience and expense by official acts 
and processes designed for the punishment of the guilty. 
If liquors not intended for sale, or goods not stolen, should 
be seized by virtue of such a warrant, the owner would be 
enabled to procure their restoration, by the adoption of 
proper measures to accomplish the object. Such a designa- 
tion of the thing to be seized could not have been intended 
to be required, as would prevent any effectual search for 
stolen or other secreted goods. ‘There may be different 
kinds of spirituous liquors, which, to the eye of an ob- 
server, would present the like appearance, and if no warrant 
to seize them, wheu thus seen, could be issued without a 
designation of the particular kind of liquor, it would often 
be very difficult, if not impossible, to execute the law. If 
goods or liquors should be required to be designated by 
marks upon the casks, vessels, boxes, or bags containing 
them, searches and seizures of them might often be pre- 
vented by an obliteration or removal of the marks. If a 
designation by the species and not by generic terms were 
required, the difficulties alluded to mi ght not be avoided, 
for others might be found in the same ‘warehouse or place 
of a like species and appearance. 
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That provision of the Constitution was designed to pre- 
vent unreasonable searches and seizures, but not to prevent 
the accomplishment of any useful purpose by searches and 
seizures. It could not have been the intention of the 
framers .of the Constitution to require a designation of the 
thing to be searched for, so special and particular as to pre- 
vent the accomplishment of any beneficial purpose by a 
search-warrant. 

The court is not satisfied that the complaint and warrant 
ought to be considered as illegally made and issued, be- 
cause the thing to be searched for was not more specially 
designated. The Judge of the District Court was not obliged 
to decide these questions on a motion to dismiss the com- 
plaint. If the exceptions were overruled, these matters 
might be immediately presented for the decision of this 
court, by a motion in arrest, and it has been thought best 
to examine them. 

3. The return of the officer made to exhibit the time 
and manner of advertising the liquors seized, is too defec- 
tive to authorize a decree of forfeiture based upon it. It 
does not state how long they had been advertised, or that 
the notice posted contained the number or any description 
of the packages. 

The twelfth section of the act requires, “ That the liquors 
should be advertised for two weeks, by posting up a written 
description of them, containing the number and description 
of the packages as near as may be.”” Such a return may 
authorize a decree of forfeiture, when no claimant appears ; 
but no such decree can properly be made, until it appears 
that they have been advertised as the act requires. 

4. The jury appear to have been impannelled in form 
for the trial of a person accused of crime, and they found 
a verdict of guilty. 

The complaint contains no averment that the liquors 
were deposited or kept by the claimant, or that they were 
intended for sale by him. His name is not mentioned in 
it. No person can be put on trial for an offence without 
any written complaint or charge made against him, that he 
has committed one. The whole proceedings in this respect 
were irregular and unauthorized. The verdict appears to 
have been found without any issue framed, upon which it 
would rest. There does not appear to have been any find- 
ing of the jury, that the liquors were kept or deposited and 
intended for sale, as alleged in the complaint, which was 
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the only matter that could have been properly submitted to 
them. 

5. The judgment or decree of the Municipal Court, de- 
claring the liquor to be forfeited, appears to have been 
made upon such proof only as was exhibited by the com- 
plaint and warrant, with the returns of the officer, and 
upon the absence of any proof of certain facts named in it. 
This was vacated by the appeal, but as it presents the 
practical administration of the law, it will be useful to 
examine it, that the practice may be established. 

Certain provisions of the eleventh section of the act, if 
considered alone, would seem to authorize a judgment or 
decree upon inspection of such documents, and upon the 
absence of proof of the facts stated. The section con- 
tains these words: ‘And the owner or keeper of such 
liquors shall pay a fine of twenty dollars and costs, or 
stand committed for thirty days in default of payment, if, 
in the opinion of the court, said liquors shall have been 
kept or deposited for the purposes of sale.” 

It could not have been the intention to have liquors 
claimed by any person, adjudged on a trial to be forfeited 
and destroyed without any legal proof whatever that they 
were intended for sale. A construction of the act which 
authorizes it, would allow liquors which had just been 
purchased of an agent appointed by a city or town, for 
medicinal or mechanical purposes, to be seized, condemned, 
and destroyed, upon the affidavit of three persons, being 
voters, that they had reason to believe, and did believe, 
that they were kept and intended for sale ; for it would 
not be possible for such a purchaser to procure and intro- 
duce on trial, the proof required of him, as a claimant, to 
obtain their discharge. 

The same proof which would, on a trial, be sufficient to 
authorize a decree that the liquors should be destroyed, 
appears by the act to have been regarded as sufficient to 
authorize a sentence or judgment that the person who had 
kept them for sale, should pay a fine of twenty dollars. 
There is no provision for a distinct and separate trial of 
the liquors and of the keeper of them for sale. No such 
fine can be imposed upon the keeper or owner, until the 
court has formed an opinion that the owner or keeper kept 
them for sale. That opinion must be an official and judi- 
cial opinion; and no court can form such an opinion with- 
uot proof of the fact that the liquors were kept for sale by 
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the owner or keeper of them. An affidavit made by three 
persons, not as testimony on the trial, but for the purpose 
of obtaining a warrant, that they have good reason to be- 
lieve, and do believe, that the liquors were intended for 
sale, does not afford the least legal proof of the fact to be 
established on trial, that they were intended for sale. 

The facts that the liquors were kept or deposited in the 
city or town, and intended for sale there, must be proved 
by legal testimony, introduced on trial, to sustain the 
prosecution. 

To allow a fine to be imposed upon a person, without 
proof from witnesses introduced on trial, would be to per- 
mit an open violation of the provisions of the sixth section 
of the first article of the Constitution, which declares that, 
in all criminal prosecutions, the accused shall have a right 
‘to be confronted by the witnesses against him.” 

The exceptions are sustained. The proceedings being 
too defective and irregular to be sustained, are quashed, and 
the liquors are restored to the claimant. 


Supreme Judicial Court of Massachusetts, March Term, 
1851. 


SuHerMan Wuirte v. THe WINNISIMMET CoMPANY. 


Liabilities of Ferry Companies to persons using the Ferry. 


The plaintiff drove his horse and loaded wagon upon the ferry-boat of the defend- 
ants, paying the usual toll therefor. He did not take the place assigned him by 
the agent of the defendants, but selected his own position on the boat, which he 
occupied without further objection from the ageut of the defendants. He did 
not give up the custody of the horse and wagon to the defendants ; nor express 
any desire sotodo. He left his horse, who was not accustomed to pass on ferry- 
boats, alone, and while thus unattended the horse became frightened, sprang 
against a chain across the head of the boat, which was fastened to a hook, that 
was insufficient in strength for the purposes it was designed to answer ; — broke 
the hook, and went overboard with the wagon. The horse was drowned, and 
the loading of the wagon injured. In an action against the defendants to recover 
the said losses, it was Aeld, 

ist, That the defect in the hook was one for which the defendants were answerable, 
and which under other circumstances might have charged them with the losses ; 
but, 

2d, That the plaintiff not having exercised ordinary and reasonable care and dili- 
gence in the oversight and care of his horse, and the loss being in all probability 
owing thereto, could not recover. 


Tue facts of the case sufficiently appear in the opinion 
of the court, which was delivered by 

Dewey, J. To a certain extent, persons keeping and 
maintaining a ferry are common carriers, and subject to the 
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liabilities attaching to common carriers. It would be so, if 
a bale of goods or an article of merchandise was delivered 
by the owner to the agent of a ferry company, to be carried 
from one place to another for hire. Upon receiving such 
goods for transportation, the ferry company stipulate to 
7 them safely, and subject themselves to strict liability 
for the safe carriage and delivery of such goods, being only 
excused for losses occasioned by those acts denominated 
“ Acts of God or of a public enemy.” 

The principle above stated would embrace the case of a 
horse and wagon received by a ferryman to be transported 
by him ona ferry- -boat, the ferryman accepting the exclu- 
sive custody of the same for such purpose, and the owner 
having for the time being surrendered the possession to the 
ferryman. But if the traveller uses the ferry-boat as he 
would a toll-bridge, personally driving his horse upon the 
ferry-boat, selecting his position on the boat, and himself 
remaining ou the boat, neither putting his horse into the 
care aud custody of the ferryman, nor signifying to him or 
his servants any wish or purpose to do so, and the only 
possession and custody by the ferryman of the horse and 
the vehicle to which he is attached being that which 
necessarily results from the traveller’s driving his horse and 
wagon or other vehicle on board the boat, and paying the 
ordinary toll for a passage, — in such case the ferry com- 
pany would not be chargeable with the full liability of 
common carriers of merchandise. The liability would be 
one of a different character, and if the ferry company were 
chargeable for loss or damage to the property, it would be 
upon different principles. 

In reference to persons thus using the ferry, the ferry 
company have responsible duties to perform, the neglect of 
which may charge them for the loss of goods and property 
placed on board of their boat, when the loss has been 
occasioned by their default. It is the duty of a ferry com- 
pany to provide a good and safe boat, one suitable for the 
business in which they are engaged ; ‘and they are required 
to have all the suitable and requisite accommodations for 
the entry upon, the safe transportation while on board, and 
in the departure from the boat, of all horses and vehicles 
passing over such ferry. ‘They are required to be provided 
with all proper and necessary servants and agents, requisite 
for the safe and proper conducting the business of such 
ferry, and with all proper and suitable guards and barriers 
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on the boat, for the security of the property they carried 
on their boats, and to prevent damage from such casualties 
as it would naturally be exposed to, though there may be 
ordinary care on the part of the traveller. 

For neglect of duty in this respect the ferry company 
may be charged, but their liability is a different one from 
that of common carriers. The case of such traveller, 
though not entirely similar, much more resembles that of a 
traveller upon a toll-bridge or turnpike-road, who, while he 
uses the easement of another, yet retains the possession and 
custody of his horse and wagon. ‘The party thus driving 
his own horse upon the boat, and retaining the custody of 
him, is bound, like the traveller on the toll-bridge or turn- 
pike-road, to use ordinary care and oversight in regard to 
his horse while on the boat; and if he does not use such ordi- 
nary care and oversight in respect to him, and for want 
thereof the horse leaps overboard or receives on the boat 
some injury, all which might and would have been avoided 
if the party had used proper care and diligence, such party 
must himself bear the loss which has been occasioned by 
his own neglect. 

In deciding upon the nature and extent of the liability 
of ferrymen, and how far they are to be charged as common 
carriers, regard is to be had to the nature of the employ- 
ment, and especially to the thing to be transported. This 
principle is practically applied in the well-known dis- 
tinction as to liability of proprietors of stage-coaches and 
other vehicles as to carriage of persons. No person thus 
carried in a public vehicle can recover damages for an 
injury to his person, if his own want of ordinary care con- 
tributed to the injury. Such carriers are not common 
carriers with all the liabilities as such. One reason for the 
distinction is, that persons thus carried are not, and cannot 
be placed under the same custody and control as bales of 
goods. Being intelligent beings, and having the power of 
locomotion, and having the opportunity on the one hand, 
by their own voluntary acts, of exposing themselves to 
greater hazard, and on the other, of guarding to some 
extent against perils, the law properly requires persons 
thus carried, to exercise on their part ordinary care and 
vigilance to avoid exposure to danger, and if this is not 
exercised, and an injury is sustained, the carrier is not 
liable therefor. It is, also, further illustrated in the various 
decisions of the courts, in cases of actions, instituted for 
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the purpose of charging the carriers of slaves as common 
carriers of merchandise. It was successfully, and certainly 
most properly contended as to the carriage of slaves, that 
in those States where slavery is allowed by law, and where 
slaves are for some purposes treated as chi uttels, yet as they 
are human beings, and could not, and ought not to be 
stowed away and confined like bi les of goods, and placed 
under the absolute control of the carrier, the principle of 
the common law applicable to common carriers of merchan- 
dise, could not be applied to the carriers of slaves. This 
was so held in Boyce v. Anderson, (2 Pet. 150); Clark v. 
M Donald, (4 McCord, 223.) 

As having some bearing also on this question, I may 
allude to the modification of the principle of general 
liability as common carriers, in the cases where the owner 
of the goods accompanies them in the transit, retaining 
certain control over them, as in Bond v. Dale, (8 Car. & 
Payne, 210,) where it was held that if the owner of goods 
accompanies them, to take care of them, and is himself 
guilty of negligence, he is not entitled to recover. ‘This 
case also affirms, as a rule of law, a principle often found 
elsewhere, and which bears directly, as we think, upon the 
case before us, “ That a party cannot recover, if his own 
negligence was as much the cause of the loss as that of 
the defendant.” Thus we perceive that the modification 
of the liability attached to common carriers occurs, as the 
nature of the thing to be carried, and the extent of the 
custody and control over it by the carrier, varies. We think 
the propriety of such modification of what is certainly a 
very stringent rule of liability, in reference to cases where 
the entire custody and control of the property is not with 
the carrier, is quite obvious. 

The case of a traveller conveyed by means of a ferry-boat, 
where the traveller enters upon the boat, driving his horse 
attached to a wagon or other vehicle, selecting his own 
place upon the boat, and continuing to retain under his own 
custody his horse and wagon, neither committing to the 
care of the ferryman or his servants, his horse and wagon, 
nor signifying any wish or purpose so to do, presents 
another class of cases where the liability of the carrier 
must be considered as of a restricted character, —and, as 
in the case of a carrier of persons, duties devolve upon the 
traveller, and he is bound to use ordinary care and diligence 
in respect to his horse and vehicle, and to prevent, as far as 
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he can by such care, any injury occurring from fright or 
other cause immediately arising from the movements of 
the horse. When such horse or other animal is not sur- 
rendered into the custody of the ferryman, the driver is 
bound to do all that can be effected by reasonable diligence 
and supervision to preveut a loss of his property occasioned 
by his horse becoming restless or affrighted. If the travel- 
ler wholly neglects his duty in this respect, leaving his 
horse without any oversight, and the horse without the 
fault of the ferryman becomes affrighted, and throws him- 
self and the vehicle to which he is attached overboard, 
when, by proper care and attention of the driver, this 
casualty would in all reasonable probability have been 
avoided, the loss must fall upon the traveller. 

This case is to be decided by the application of these 
principles to the agreed facts stated by the parties. These, 
briefly stated, are, that the defendants keep and maintain a 
ferry between Boston and Chelsea; that the plaintiff, trav- 
elling with his horse and wagon loaded with merchandise, 
drove the horse and wagon upon the ferry-boat of the 
defendants, paying the usual toll for his horse and wagon ; 
that the plaintiff did not occupy the place assigned him by 
the agent, but selected his own position, no farther objec- 
tion having been made to it after he had taken it; that he 
did not commit the charge of the horse and wagon to the 
particular custody of the servant of the defendants, or 
express any wish or purpose to do so; that the horse had 
not been accustomed to pass over upon the ferry-boat; that 
the plaintiff remained on board the boat, but left his horse, 
and was at some distance from him, with no one to have 
an oversight over him, or to restrain him if frightened ; 
that, in this state of things, the horse became frightened at 
the ringing of the bell as the boat approached the shore, 
sprang forward, and struck the chain thrown across the 
forward end of the boat, with such force as to cause the 
hook connected with it to give way, and thereupon the 
horse aud wagon went overboard, the horse was drowned, 
and the merchandise in the wagon was destroyed or greatly 
injured. ‘The facts as stated also show that the iron hook, 
by which the chain was fastened, was defective and insufli- 
cient in strength for the purposes it was designed to answer, 
although the defendants and their agent had no knowledge 
of that fact. ) 

This defect was one for which the defendants were 
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answerable, and which, under other circumstances, might 
have charged them with the loss. But, unfortunately 
for the plaintiff, the facts also show a want of ordinary 
care and diligence, on his part, in the oversight and care of 
his horse, and that, for want of such care and oversight, 
this loss was in all probability occasioned. 

Every person is bound to use reasonable care to prevent 
damage to his property, and if the injury is attributable to 
himself in part, he cannot recover, although there may 
have been negligence on the part of the defendant also. 
This doctrine is fully sustained by the case of Nimith v. 
Smith, (2 Pick. 621); 2 Greenl. Ev. §§ 220, 473, and cases 
there cited. Upon this ground the court are of opinion, 
that, upon this evidence, judgment should be entered for 
the defendants. 

The plaintiff submitted the case to the court without 
argument. William H. Gardner, E'sq., was counsel for the 
defendants. 


District Court of the U. States — District of Massachusetts. 


James Dray v. Bark Rayan, Witcox, Claimant. 


Courts of admiralty deal with claims hy seamen for compensation for marine 
services in the nature of wages, in a manner different from that in which courts 
of common law treat ordinary transactions, 


Receipts or releases given by seamen, even with all the solemnity of sealed instru- 
ments, will have no effect beyond the actual consideration fairly paid. 

Tus was a libel by a seaman for his share or lay ina 
whaling voyage. The facts in the case sufficiently appear 
in the opinion of Sprague, J., which was delivered substan- 
tially as follows: — 

“T have not thought it necessary to look at this case 
as an ordinary transaction, between merchant and mer- 
chant, which is the aspect in which the learned counsel 
for the respondent has presented it. It is a claim by 
a seaman for compensation for marine service in the 
nature of wages, and the admiralty deals with contracts 
respecting such service or compensation, different from that 
in which a court of common law can treat ordinary trans- 
actions. 

‘“‘Seamen have been called the wards of the admiralty, 
and it habitually exercises a degree of guardianship over them 
for their protection. It scrutinizes all contracts respecting 
their services or wages, in order to see that advantage has 
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not been taken of their necessities, ignorance or thoughtless 
improvidence. Thus, where contracts have been made by 
which seamen have agreed not to receive any wages, unless 
the ship should safely return to her home port, although 
freight should be earned on the outward voyage, courts 
of admiralty have set them aside. This was the case in 
1 Peters’ Admiralty, 215, and in the case of The Juliana, 
(2 Dods. 504,) where the agreement was inserted in the 
shipping articles; and in 1 Brown, P. C. 137, where the 
contract was by a separate bond given to the master. So 
an engagement by a seaman, that the expenses of curing in 
case of sickness should be deducted from his wages, has 
been set aside. 

‘ Receipts or releases given by seamen, even with all the 
solemnity of sealed instruments, will have no effect beyond 
the actnal consideration fairly paid. This is shown by 
many cases, and particularly in Ware, R. 496. Judge Story, 
in Brown v. Lull, (2 Sumn. 445), has examined such con- 
tracts with seamen, and declared that they cannot be sus- 
tained, uuless it shall appear that they were fully explained 
and understood by the seamen, and a fair and adequate con- 
sideration received for every right renounced, or obligation 
assumed. He holds the following language : ‘Seamen are 
a class of persons remarkable for their rashness, thoughtless- 
ness and improvidence. ‘They are generally necessitous, 
ignorant of the nature and extent of their own rights and 
privileges, and for the most part incapable of duly appreciat- 
ing their value.’ 

“ And agai he says: ‘Courts of admiralty on this account 
are accustomed to consider seamen as peculiarly entitled to 
their protection; so that they have been, by a somewhat 
bold figure, often said to be favorites of courts of admiralty. 
In a just sense they are so, so far as the maintenance of 
their rights, and the protection of their interests against the 
effects of the superior skill and shrewdness of masters and 
owners of ships, are concerned. Courts of admiralty are not, 
by their constitution and jurisdiction, confined to the mere 
dry and positive rules of the common law ; but they act 
upon the enlarged and liberal jurisprudence of courts of 
equity.” And he subsequently declares that whenever a 
new stipulation is found in the shipping articles, derogating 
from the general rights and privileges of seamen, courts of 
admiralty hold it void unless two things concur, —‘ first, that 
the nature and operation of the clause is fully and fairly 
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explained to the seamen; and, secondly, that an additional 
compensation is allowed, entirely adequate to the new 
restrictions and risks imposed upon them thereby.’ Nor is 
this doctrine confined to dealing between seamen and the 
owners or masters, but extends to contracts with other 
persons respecting their compensation or wages; as for ex- 
ample, sales of shares or prize-money, which Judge Story 
in the same case adverts to in the following language: ‘I 
know not indeed that this doctrine has ever been broken 
in upon in courts of admiralty or in courts of equity. The 
latter courts are accustomed to apply it to classes of cases far 
more extensive in their reach aud operation ;, to cases of 
young heirs selling their expectancies; to cases of rever- 
sioners and remainder-men dealing with their estates; and 
to cases of wards dealing with their guardians; and above 
all, to cases of seamen dealing with their prize-money and 
other interests.’ These principles are sustained also by a 
very able and elaborate opinion of Lord Stowell, in The 
Juliana, (2 Dods. 504). See also 1 Story, Comm. on 
Equity, $$ 331-340; and Curtis’s Rights and Duties of 
Seamen, p. 43. 

“ Let us now advert to the facts of the present case. The 
libellant, Dray, served on board the whale-ship Rajah from 
the 23d November, 1848, to 10th June, 1851, at the lay 
of ;}5, and the balance due to him at the termination of 
his voyage amounted to $154.73, which he now claims. 
The owner objects to paying that amount or any part 
thereof, on the ground that the libellant has transferred his 
whole claim to Mead & Co., by means of the order which 
has been presented and accepted.! That order is not a 
negotiable instrument, and it is not contended that it ean 
operate further than as an assignment of the fund in the 
hands of the owner, the whole amount of which he still 
retains, nothing having been paid on the order. Soon 
after the order was given, Dray gave notice to Wilcox, the 
owner, not to pay it to Mead & Uo., and requested payment 
to himself. The order bears date the lUth June, 1851, 
and has written on it the word ‘ Entered’ and also the 


1 The order ran as follows : — 
“ New Bedford, 6 Mo., 10th, 1851. 


For value received, pay to Mead & Co or their order, the net proceeds of my 
voyage, (including slush,) and their receipt shall be mine in full. James Daay. 
To the Agent and Owners of the Bark Rajah. (Entered. ) 
Accepted, 6 Mo., 12th, 1851. 
Witness, Geo. P. Drew.” 
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words ‘ Accepted, 6mo., 12th, 1851.’ Wilcox, the owner, 
in his answers to the interrogatories, says, that he first saw 
the order on the 10th June, then finding it at his place of 
business where it had been previously left; that he con- 
sidered it accepted from the time he saw it; that he cannot 
say on what day the words ‘accepted, 6mo., 12th’ were 
written; they were intended to represent the day when he 
considered it accepted, and that such acceptance was before 
he saw Dray. An interrogatory was distinctly put to 
Wilcox, whether he wrote those words before Dray forbade 
his paying, and from the answer, which seems to have 
been carefully prepared, [ cannot be satisfied that they 
were written before he received notice not to pay the order, 
but, looking also at other circumstances, believe that they 
were written after. It appears, by the answer of the owner, 
that the libellant demanded payment, and offered a bond of 
indemnity, which was declined unless he would get the 
President of the United States as surety ; that is, he abso- 
lutely refused, but has chosen to aid Mead & Co. in their 
controversy with the libellant, and for that purpose lent his 
name to them to carry on this suit for their own benefit. 
Mead & Co. are the real party respondent, and the court 
is bound, therefore, to look into the transaction between 
them and the libellant. It appears, by the evidence, that 
Mead & Co. are what in New Bedford are called ‘ fitters,’ 
that is, persons that furnish supplies to seamen on going or 
returning from whaling voyages; that this class of traders 
employ runners to solicit trade; that, on the arrival of a 
whale-ship, from twenty-five to one hundred of these 
runners come on board to solicit the seamen before they 
have opportunity to go on shore ; that, on the arrival of this 
bark Rajah, the libellant was induced by a runner of Mead 
& Co. to go directly from the vessel to their store ; there he 
was supplied with clothing to the amount of $28.37, watch 
and chain $30, and $2 in cash, which, with a charge of 
fifty cents for boating in bringing him on shore, amounted 
to $60.87; and thereupon, an order for the whole proceeds 
of his voyage expressed to be for value received, was given, 
and thus, in one hour after landing from a whaling voyage 
of more than two and a half years’ duration, he was 
induced to transfer to a stranger his whole remaining claim 
for his long and laborious services. ‘The amount of that 
claim as we have seen was $154.75. He had received from 
Mead & Co. at most only $60.87. Why was an instrument 
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taken from him operating as a transfer of the whole? The 
reason given in the answer of the owner, is, that Mead & 
Co. promised him to pay him in clothing from their store 
for the residue which they should receive over the amount 
then furnished. If this were so, the libellant had divested 
himself of all control of the proceeds of his voyage, and 
placed himself so far in the power of Mead & Co. that he 
could claim nothing from them but a further supply of 
clothing, and this, too, when he had received only two 
dollars in cash for the supply of all his other wants. — It is 
true, that afterwards, on the llth, Mead & Co. let him 
have money to the amount of $10; and on the 12th, 
$15.25 more. But, if the answer is to be taken to be true, 
this was voluntary on their part, and not by virtue of any 
obligation they were under; and the validity of the order 
is to be tested by the agreement under which it was given. 
No satisfactory reason has been assigned why Mead & Co. 
should have taken an assignment of a cash fuud to the 
amount greater than the supplies furnished at the time, and 
the court can perceive no reason, unless it was intended to 
tie up the hands of the libellant, so that he could receive 
the residue only through Mead & Co. and in such manner 
as they should see fit. I have no hesitation, therefore, in 
saying that neither the owner who has lent his name as a 
nominal party, nor Mead & Co., the real defendant, can 
withhold from the libellant any greater amount than has 
been actually and fairly paid to him. What is that amount? 
The watch and chain charged in their account at $30, was 
returned within a few days, but they refused to take it 
back. It was left, however, on their counter. T’wo watch- 
makers have been called to testify what would be the retail 
price affording a good profit to the vendor. One of them 
says $17.50, the other $20.50. This evidence is not con- 
trolled. It thus appears that the charge was from about 
fifty to seventy per cent. above the fair value, and the 
seaman had a right to rescind the contract within a reason- 
able time. This he did. Some objections were made to 
other items, but they were finally waived, and the residue 
of Mead & Co.’s account, after deducting the watch and 
chain, amounting to $57.62, will be allowed tothem. This 
sum, deducted from the whole amount of the libellant’s 
voyage, will leave $97.11, for which a decree must be 
entered for the libellant with costs.” 
A. Mackie, of New Bedford, for libellants. 
1’. G. Coffin, of New Bedford, for respondents. 
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Supreme Court of Michigan, July Term, 1852. 
Tue Peorre, &c., ex rel. D. Betnune Dvurriertp, rv. BERNARD 
C. Wuittremore, State Treasurer, Xc. 

Tue Preorre, &c., ex rel. Donatp MelIntyre, v. Bernarp C., 
WHITTEMORE, State ‘Treasurer, &c. 

Law of Bank Redemptions in Michigan — Mandamus to State Treasurer — 


Evasion of Duty or Delay in a Public Officer to discharge his duty, when 
the reason for delay is an illegal one is equivalent to refusal of duty. 


T'HEsE Were two applications for writs of mandamus to 
the State Treasurer, commanding him to give notice that 
the notes of the goverument stock bank, at Ann Arbor, 
would be redeemed at the State Treasurer’s office. Section 
seven of the charter of said bank provides as follows: 

“Tf said corporation shall at any time, or under any 
pretence, refuse on demand at its office, during the usual 
and regular banking hours, to pay any of its notes in the 
lawful currency of the United States of America, the holder 
of said note may make and file his affidavit of that fact with 
the State Treasurer, who shall thereupon give notice that 
the notes of said bank will be redeemed at his office.” 

The State ‘Treasurer is then required to sell, within 
twenty days, so much of the stocks deposited with him as 
shall be necessary to redeem any uotes of the bauk. 

The applications were founded on aflidavits, which were 
very long, and detailed the facts involved very minutely, 
but in substance it appeared: That on the 28th of June last, 
the relator, Dufiield, filed an affidavit with the State Treas- 
urer, and on the Ist of July, the relator, McIntyre, filed 
another affidavit with the same officer. These aflidavits 
showed, that the relators had, at numerous times, from the 
Ist of June to the 28th of the same month, presented 
various amounts of notes of said bank at its office during 
regular banking hours, and demanded payment of the same ; 
that the mode of redemption adopted by the officers of the 
bank was, when a package of bills was presented, to take 
up one bill at a time, separate it from the rest, examine it, 
step back to a table and pick up the requisite amount of 
coin, and pay it over to the relators, and so proceed paying 
the notes oue by one, till banking hours expired, when the 
bank refused to make any further redemptions for the day. 
The bank, at various times, tendered to the relators bags of 
coiu, at the sums marked thereon, but only on condition 
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that there should be no recourse to the bank for correction 
of errors, but the relators should only have recourse to those 
from whom the bank itself received the coin. The sums 
presented by the relators in any one day rarely exceeded 
$5000; in a few instances, sums as large as $10,000 were 
presented in a day, but notice was generally given the bank 
of such presentment on a previous day. ‘The bank refused 
to count the money and redeem in the usual manner; 
refused to employ more than one person to redeem ; insisted 
on redeeming the notes one by one; and made nearly all 
its redemptions in gold dollar pieces. The amount re- 
deemed in this manner averaged about $3,000 per day. 
Large amounts of notes presented were refused redemption, 
under the pretence that the bank was unable to make any 
further redemptions during its banking hours. The officers 
of the bank were, however, always studious and careful to 
say that they would redeem as fast as they could. 

On these facts the relators demanded of the State T'reas- 
urer that he should give public notice that the bills of the 
bank would be redeemed at his office. ‘The treasurer said 
he would consult the attorney-general. On the third day 
of July, about 4 o’clock, P. M., the attorney of the relator 
received a letter from the treasurer, saying that Messrs. 
Fraser and Van Dyke, counsel for the bank, had addressed 
him a communication, requesting time to prepare and file 
with him counter affidavits ; that the said treasurer thought 
it reasonable to grant such time, (reserving the question of 
the competency of such affidavits ;) and that he would give 
a decision the following week, probably on Saturday, the 
10th of July. The attorney of the relators at once called 
on the treasurer, and demanded that he should at once give 
the public notice, but he refused, and referred the attorney 
to his aforesaid letter. 

The relators treated this as a refusal on the part of the 
treasurer to perform the duty prescribed by law, and at once 
gave notice that they should apply for a writ of mandamus. 

George V. N. Lothrop, counsel for relators, cited 3 Mason, 
U. 8S. Cire. C. Rep. 1; 8 Cowen, Rep. 838. 

William Hale, F’sq., attorney-general, and A. D. F'raser, 
E'sq., counsel for respondent, read an affidavit of Mr. Hale, 
to show that the delay of the State Treasurer was not 
unreasonable. ‘To this affidavit was annexed the commu- 
nication of Messrs. Fraser and Van Dyke, counsel for said 
bank, to said treasurer. 
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Mr. Fraser, cited 45 Eng. C. L. Rep. 186; 30 Ib. 80; 
Ib. 132. 

The case was heard July 6th, and now on the 7th day of 
July the judges delivered their opinions seriatim. The 
opinions were delivered orally, but the following notes are 
believed to be substantially correct. 

Wixe, Presiding Judge. It is clear from the papers, 
that the bank had refused to redeem according to law. But 
the counsel for the respondent rest their opposition to the 
application on the ground that there has been no refusal by 
the State Treasurer to give the public notice required by 
law. Now it appears that one of the aflidavits had been in 
the treasurer’s hands about a week, and the other two or 
three days. He then writes to the relators’ attorney a letter, 
which seems drawn with care, stating that he shall postpone 
action for a week more, in order to e unable the bank to file 
counter affidavits. This is the main reason for delay. 
Delay for such a purpose was in effect a refusal. The 
treasurer had no right to receive such ailidavits; delay for 
such a purpose was delay for the purpose of going out of 
the line of his duty. And the relators had a right to regard 
it as a refusal. I think the applications of the relators 
should be granted. 

Pratt, J. The meaning and object of the law is clear. 
The State Treasurer is merely an agent under the law. His 
function is to carry it out. If he has made a mistake, this is 
the tribunal, and an application fora mandamus the mode for 
the correction of the mistake. The aflidavit on which the 
treasurer is called to act should certainly clearly show that 
there has been a refusal to redeem by the bank. Yet it is 
no objection that the affidavit shows the facts which con- 
stitute such refusal. The sole question for the treasurer to 
decide was, whether the affidavit showed a regular pre- 
sentation of the bills to the bank, and a refusal to redeem. 
If it did, his duty was to give the notice required by law. 
Now I look on the affidavits as clearly showing a refusal to 
redeem on the part of the bank. A bank may be generally 
entitled to banking hours, but it does not follow that it is 
entitled, in all cases, to stop redemptions at once when 
banking hours expire. Exceptions may be put; it is the 
duty of the bank to redeem its notes promptly and in good 
faith. ‘The treasurer was bound to act on the affidavit 
promptly. If it showed aflirmative facts of delay or eva- 
sion in redeeming, that was suflicient for him to act on, 
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and he was bound to act. He should, indeed, have reason- 
able time to examine the affidavits; and if his delay stood 
on that ground, I might hesitate. But he had no right or 
power to give the bank a hearing. And when the reason 
of delay is an illegal one, the delay amounts to a refusal. 
On the merits of this motion I have no difficulty. The 
motion should be granted. 

Jounson, J. I concur entirely with the presiding judge. 
The affidavits clearly show a refusal of the bank to redeem 
its notes. In this the court is unanimous. There was eva- 
sion by the bank, which is equivalent to refusal. Now, if 
it was clear and obvious on the face of the affidavits that 
there was a refusal, the treasurer could as readily perceive 
it as any one else. It was the purpose of the law that there 
should be a speedy relief, a prompt remedy, and this without 
litigation. ‘This litigation to enforce bank redemption was 
an evil we had all felt. I think the form of the affidavit 
proper. It should present the facts, and not merely a con- 
clusion. It was the duty of the treasurer to act at once. I 
think twenty-four hours would have been a reasonable time 
for the examination of the affidavits. If there was a refusal 
by the bank to redeem clearly shown, the treasurer should 
have said so; if this was not shown, he should have said 
so. His proposition to delay and receive counter affidavits, 
was tantamount to a refusal to act. 

Dovetass, J. I coneur entirely in opinion with the 
presiding judge. The bank unquestionably refused to 
redeem its notes. This is clear on the affidavits, and it 
required nothing but plain sense to enable any one to come 
to this conclusion. I think this was not a case which 
required long deliberation. The treasurer could have given 
his answer at once, after a careful reading of the affidavits. 
He had no right to wait for affidavits from the bank. It is 
not necessary that there should be an absolute refusal to 
act by the State Treasurer, to entitle a party to come to 
this court for a mandamus. Delay might amount to a 
refusal, and in this case delay was tantamount to a refusal. 

Wuippce, J. I have not come to the same conclusion 
with the presiding judge. We differ only on one point ; 
and that is, whether the delay of the State Treasurer 
amounted to a refusal. I think it did not. I think, under 
the circumstances, he had a right to take time for farther 
consideration, as he proposed to do. On the other point I 
have no doubt. The aflidavits show, unequivocally, that 
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the bank had refused to redeem its bills. But, as I am of 
opinion that the treasurer has not unreasonably delayed 
action, I think the application should not be granted. 

Martin, J. — I agree with Judge Whipple. I have also 
one other view, in which I differ from my associates. [ 
think the affidavit should in form be absolute; that is, 
should directly and affirmatively aver a refusal of the bank to 
redeem. It is not sufficient to set forth facts which amount 
to a refusal, or from which a refusal arises by construction. 
This I think to be the rule in all cases of special proceed- 
ings. ‘There should be a direct and positive affirmation of 
a refusal. If facts are presented, the treasurer must con- 
sider and decide whether such facts amount to a refusal, 
and this converts his functions from ministerial into judicial. 
1 do not, however, doubt but the facts stated in the aflida- 
vits amount to a refusal of the bank to redeem. 

Mr. Fraser then insisted that the mandamus should be 
alternative in the first instance, and counsel were heard on 
the point. 

Mr. Fraser cited Rev. Stat. 593; 3 Burr, Rep. 96; 20 
Pick. 484; 2 Met. 579. 

Mr. Lothrop cited 14 Johns. 324; 7 Cow. 526; 2 Burr. 
Prac. 178. 

But the court held, that it appeared that all the material 
facts which could come before the court on an answer from 
the State Treasurer had been substantially conceded in the 
case; that the bank could not become a party to these pro- 
ceedings; and that the truth of the facts set forth in the 
affidavits filed with the treasurer could not be put in issue 
by any return of the State T'reasurer. The court was 
therefore of opinion, that the relators were entitled to writs 
of peremptory mandamus. Granted accordingly. 

Judges Whipple and Martin gave no opinion on this last 
point. 

Judges Green and Copeland were not present. 
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Abstracts of Recent American Decisions. 


Supreme Court of New York. 


Corporations — Subscriptions to Stock — Liahility for — Remedies. A 
subseription to the stock of a railroad corporation, whereby the sub- 
seriber promises to take five shares of the stock. subject to the conditions, 
requirements, liabilities and benefits of the act of incorporation, is equiva- 
lent to an express promise to pay for the stock, as it shall be called for by 
the directors. — The Northern Railroad Co. v. Miller. 

If that form of words be not an express promise, it raises an implied 
promise to pay, equally efficacious with an express promise. — 14. 

The only difference between an express and an implied promise, is in the 
mode of proof. ‘The legal consequences are the same in both. — Jb. 

The lth section of the charter of the Northern Railroad Company, author- 
izing the directors to exact a forfeiture of the stock and previous payments, 
as a penalty for non-payment of the instalments, does not, before any forfeit- 
ure has been declared, impair the remedy of the directors to enforce pay- 
ment by action at common law. — Jd. 

The statute remedy of forfeiture is affirmative, and contains no words 
excluding the common law remedy. In such cases the statute remedy is 
merely cumulative. — Jb. 

When the charter of a railroad corporation contains a clause authorizing 
the legislature to repeal or alter it, the alteration of the charter by the legis- 
lature, made on the application of the directors, without consulting the 
stock subscribers, does not absolve the latter from their subscription. 
Opinion by Wittarp, Pres. J.— bb. 

Insurance — Policy — Application — Warranty. Where a policy of 
insurance against fire referred to the application of the insured thus, 
‘* Reference being had to the application, &c., for a more particular descrip- 
tion, and as forming a part of this policy;’’ Aeld, that the application 
formed a part of the contract, and was a warranty. — Acnnedy et al. v. 
The St. Lawrence County Mutual Insurance Company. 

Where the insured was required to state in his applicatien the number of 
buildings within ten rods of that in which the goods insured were deposited, 
and omitted to state all the buildings within that distance ; held, that the 


warranty was broken, and the insured could not recover. — /. 
This rule applies as well to a policy of insurance on goods deposited in a 
store, as to a policy on the building itself. — J). 


If there be in the policy a warranty with respect to the number of the 
buildings within ten rods, and the warranty be broken, the fact that the 
agent of the insurers drew the application, and knew of the existence of 
the buildings omitted, is immaterial. — J). 

The rule which prevails upon sales of property, that a warranty does 
not extend to defects which are known to the purchaser, does not apply to 
warranties contained in contracts of insurance. Opinion by Wittaro, 
Pres. J.— Jd. 

Parent and Child. A plaintiff who asserts that a minor is his son, and 
that he is therefore entitled to recover from the defendant the value of the 
labor which the minor has performed for him, must, ifthe defendant deny the 
relationship, prove that the minor is his legitimate son. — Armstrong Vv. 
McDonald. 

This he cannot do without giving some evidence of a marriage with the 
mother of the minor, previous to the birth of the latter. — Jd. 
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When a minor makes a contract for his services, on his own account, and 
the father knows of it, and makes no objection, it seems there is an implied 
assent that the son shall have his earnings. Opinion by Capy, J.— 1d. 


Dutchess General Term, January, 1851. 


Agreements — Voluntary when not enforced as Contracts. Voluntary 
agreements and promises, however reasonable the expectation from them of 
gifts and disbursements, even to public uses, when made without considera- 
tion, are not to be enforced as contracts. — Wilson and others, Ea'rs, &c. 
v. The Baptist Education Society. 

An instrument signed and sealed by the testatrix, after several recitals, 
proceeded as follows: *‘ And whereas they [the promisees] have resolved 
that any person placing one thousand dollars in the funds of the society at 
their disposal, the interest of which should be appropriated to the support 
of a student at their institution at H., shall be regarded as having endowed 
a scholarship to be perpetuated forever. For the above-named purpose, I 
hereby promise to pay or canse to be paid to the trustees of the Baptist 
Education Society of the State of New York, at my decease, one thousand 
dollars, to endow a scholarship, to be known by the name of the R. 'T. 
scholarship.’’ He/d, that it must be regarded as a promise to make a gift 
of a sum of money, at a future time, without any consideration to support 
it. Opinion by Brown, J.— lb. 

Licenses as to Real Fstate— Statute of Frauds — Agreements within. 
A license is technically an authority given to do some one act, or a series of 
acts, on the land of another, without passing any estate in the land ; such 
as a license to hunt on another’s land, or to cut down a certain number of 
trees. ‘These are held to be revucable when executory, unless a definite 
term is fixed; but irrevocable, when executed. But licenses which in 
their nature amount to the granting of an estate, for ever so short a time, 
are not good without deed; and are considered as leases, and must always 
be pleaded as such. — Davis v. Townsend. 

Licenses to do a particular act, do not, in any degree, trench upon the 
policy of the law which requires that bargains respecting the title or inter- 
est in real estate shall be by deed or in writing. ‘They amount to nothing 
more than an excuse for the act, which would otherwise be a trespass. 
But a permanent right to hold another's land for a particular purpose, and 
to enter upon it at all times without his consent, is an important interest, 
which ought not to pass without writing, and is the very object provided 
for by the statute of frauds. — Jb. 

To bring an agreement in respect to lands within the operation of the 
statute of frauds, it must, in effect, create, grant, assign, surrender or de- 
clare some interest or estate in lands, other than a lease for the term of one 
year; and whenever it is designed to have this effect, it must be in writ- 
ing, and be subseribed by the party granting or creating such estate or 
interest, or it is absolutely void — /. 

Agreements made in respect to disputed boundary lines, are not within 
the statute of frauds, because they cannot be considered as extending to 
the title ; nor do they have the operation of a conveyance, so as to pass the 
title from one to another. — Jb. 

The owner of land, who has claimed, occupied and cultivated it up to a 
crooked boundary line, for a length of time sufficient to bar an entry, can- 
not be divested of his title and estate in any portion of that land, by any 
parol] admissions that such line is erroneous ; nor by any parol agreement 
to straighten it. Opinion by Brown, J. — hb. 
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Albany General Term, February, 1851. 


Agreement — Promissory Notes. Where the note of a third person is 
taken in full satisfaction of a debt, on condition that such note should be 
paid at maturity, and not otherwise, if the note is not paid when due, the 
creditor may insist that the contract is broken, and claim the whole amount 
of the original debt. But if the creditor waives the forfeiture, and retains 
the note, and finally receives the full amount of it from the maker, he 
cannot afterwards proceed against the debtor for the balance of the original 
demand. — Conkling et al. v. King. 

Corporation — Damages — Streets — Rights of using. A railroad cor- 
poration, constructing its road through one of the streets of the city, in 
pursuance of authority granted by the legislature, and with the consent of 
the common council of the city, is not liable for consequential damages 
sustained by persons owning land adjacent to the street, by reason of the 
raising of the grade of the street; provided the authority given to the 
company is exercised with proper care and skill.— Chapman v. The 
Albany & Schenectady Railroad Company. 

The use to which a street in a village or city is devoted, is far more 
extensive than the mere right of the public to pass over it. It may be 
used in any way which shal] best promote the interest and business of the 
city or village where it is located. What will so promote those interests 
and that business is to be determined by the municipal authority to whom 
the control of the streets is committed. — /). 

Those who purchase lands adjacent to such streets, must be deemed to 
take their title subject to the appropriation of the streets to such purposes 
and objects as the public interests shall require. — J. 

The only restriction upon this appropriation is, that the use to be made 
of the streets must not be incompatible with the ends for which they were 
established: Opinion by Harris, J. — J. 

Promissory Notes — Indorser. Where a note not negotiable was given 
by G. S. & Co., to the plaintiffs, to secure a precedent debt, and the 
defendant, previous to its delivery, indorsed the same as security; held, 
that the defendant was not strictly an indorser, inasmuch as a legal indorse- 
ment can only be made upon a negotiable note, but that he was liable to 
the payees as maker or guarantor. Opinion by Parker, J.— Griswold 
et al. vy. Slocum, 

Seal — Presumption of Law. Where there is but one seal to a contract 
signed by several persons, it will be presumed to be the seal of the party 
whose name is prefixed to it. But upon proof of its being attached by 
the authority of the other parties to the contract, it will be held to be the 
seal of all. Opinion by Parker, J.—Van Alstyne v. Van Slyck and 
others. 

Water-courses — Rights of Riparian Proprietors. The general doctrine 
relating to water-courses is, that every proprietor is entitled to the use of 
the flow of the water in its natural course, and to the momentum of its fall 
on his own land. The owner has no property in the water itself, but a 
simple usufruct. He may use it as it passes along, but he must send down 
to his neighbor below, as much as he received from his neighbor above. — 
Van Hoesen v. Coventry et al. 

Though he may use the water while it runs over his land, he cannot 
unreasonably detain it, or give it another direction: and he must return it 
to its ordinary channel when it leaves his estate. Without the consent of 
the adjoining proprietors he cannot divert or diminish the quantity ef water 
which would otherwise descend to the proprietors below. — J). 

The proprietor above has a right to apply the water to his own use, but 
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the proprietor below has an equal right to its subsequent use. Each must 
so use it as not to work any material injury or annoyance to his neighbor. 
— Ih. 

The owners of a mill have not the right, when it becomes necessary 
for the purposes of repairs, to divert the stream upon which it is situated, 
to the injury of another proprietor upon the same stream, below. And if 
they cannot make their repairs without such injurious diversion of the 
stream, they must obtain the consent of the proprietor below them, for 
that purpose, or answer to him in damages, for the injury he sustains. 


Opinion by Harris, J. — 1d. 


Oneida General Term, January, 1851. 


Action to recover Money paid. Where a person, on being threatened 
with a suit in behalf of a plank-road company, for the recovery of a 
penalty of twenty-five dollars, which both parties supposed he had incurred 
by running through the gate of the company, paid ten dollars to compro- 
mise or settle such suit, when, in fact, no penalty was recoverable in such 
a case; held, that the money so paid might be recovered back, on the 
ground that the mistake was one of fact, rather than of law. Opinion by 
Guiptey, Pres. J. — Pitcher v. The Turin Plank-Road Company. 

Insurance —Construction of Pohecy. Where a policy of insurance for 
eighteen hundred dollars on a grist mill, and seven hundred dollars on 
machinery therein, was renewed, in general terms, for the sum of twenty- 
five hundred dollars, without making any distribution of the risk; Ar/d, 
that it was the intention of the parties that the insurance should thereafter 
be without any distr:bution of the risk, and should apply generally to both 
the building and the machinery. Opinion by Griptey, Pres. J. — Driggs 
v. The Albany Insurance Company. 


Supreme Judicial Court of Massachusetts, Norfolk ss., October 
Term, 1850. 


Bills of Exchange and Promissory Notes — Witness. ‘The indorser of 
a note, being called as a witness by the payee, in an action thereon, against 
the maker, and having stated on his vosr dire, that he sold the note for less 
than half the sum due thereon, for the purpose of becoming a witness ; 
that if the plaintiff prevailed and recovered the full amount of the note, he 
expected the plaintiff would make him some allowance, though there was 
no such agreement between them; and that if the plaintiff should not pre- 
vail, he should probably make some return of the money received by him, 
thouvh he did not consider himself under any legal li:bility to that effect ; 
the witness was /e/d to be competent. — Wi/liams v. Bughee. 

Corporation, Authority of Officers of. ‘Vhe treasurer of an incorporated 
institution for savings has no authority as such, and without being specially 
authorized thereunto, to execute a technical release in the name of the 
corporation. — Dedham Institution for Savings v. Slack. 

Where the treasurer of an institution for savings became a party to an 
assignment for the benefit of creditors. and thereby undertook to release a 
jeint and several note belonging to the institution, but without any author- 
ity, either general or special, for that purpose; and payments of dividends 
were subsequently made to the treasurer's successor in office, and indorsed 
on the note, and entered in the books of the institution, as so much received 
of the assignees of une of the promissors ; and the treasurer’s account and 
cash, including the sum so received, and the notes of the institution, in- 
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cluding the note in question, were subsequently examined by a committee, 
and certified as correct; it was Aeld, that these acts did not amount to a 
ratification of the release by the treasurer — Jd. 

Damages — Taking of Land by Railroad — County Commissioner's Evi- 
dence. A duly attested copy, report and estimate of county commission- 
ers, on an application for damages, occasioned by taking the petitioner's 
land for a railroad, estimating the petitioner's damages, and also directing 
the respondents to make and maintain a way therein described, for the 
benefit of the petitioner. is admissible in evidence for the respondents, on a 
hearing before a sheriff's jury, to estimate the petitioner’s damages. — 
White v. Boston 4 Providence Railroad Corporation. 

Where county commissioners, on an application for damages occasioned 
by the construction of a railroad, direct the respondents to make and main- 
tain a way for the benefit of the petitioner, as required by Stat. Is41, c. 125 
sec. 1, with which order the respondents neglect 10 comply ; such neglect 
is no ground fur an allowance of damages, on a hearing before a sheriff's 
jury, but the petitioner’s remedy therefor is under the second section of 
the same statute. — /h. 

The testimony of a witness, that he had agreed with the owner of land, 
taken by a railroad corporation, fur the purchase of land adjoining thereto, 
at a certain price, is inadmissible, on a hearing before a sheriff's jury, to 
show the value of the land so taken. — Chapin v. Boston §& Providence 
Railroad Corporation. 

On a hearing before a sheriff’s jury, to estimate the damages of an 
owner of land taken for a railroad, the order of the county commissioners, 
estimating the damages, and directing the making of a private way for 
draining the petitioner's premises, the wetting of which was one principal 
ground of his claim for damages, may properly go to the jury, with the 
other papers in the case. — /h. 

Depositions, Cause of taking. The magistrate by whom a deposition 
was taken, having certified thereon, that the ‘* cause assigned by the plain- 
tiff’’ for taking the same, was the deponent’s being about to leave .~ 
Commonwealth, not to return in time for the trial; and at the trial, 1 
appeared that a subpoena had been issued to the deponent to appear as a 
witness, upon which a constable of the place, where the deponent resided, 
had returned, that he had made diligent inquiry and search for the witness, 
and could not find him; it was Ae/d, that this was proof of sufficient cause 
then existing for using the deposition. — Kinney v. Berran. 

Insolvent Law — Discharge — New Promise. Where the maker of a 
promissory note, payable to two payees jointly, after a discharge in insol- 
vency, made a nete to each of the payees for one half of the amount of 
the joint note, but bearing the same date, and received the latter in 
exchange ; it was held, that an action might be maintained on each of the 
notes against the maker, notwithstanding such discharge. — Willams v. 
Bugbee. 

Landlord and Tenant — Waiver of Notice to quil. If a lessor, after 
giving the lessee notice to quit, accepts rent for a time subsequent to the 
expiration of the notice, he thereby waives the notice, and admits the con- 
tinuance of the tenancy. —Collins v. Canty. 

Limitations, Statute of. The commencement of an action, in defence 
to which the defendant relies on a discharge in insolvency, whereupon the 
plaintiff becomes nonsuit by leave of the court, is not sufficient to prevent 
the operation of the statute of limitations, within the Kev. Stats. c. 120, 
§ 11. — Swan v. Littlefield et al. 

Paupers. The expense necessarily incurred by an individual for the 
support of a pauper, for which the town of a pauper’s settlement is made 
liable by the Rev. Stats. c. 46, § 18, includes such personal attendance on 
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the pauper, and labor done for him, as are necessary for his support and 
relief. — Willams v. Braintree. 

The notice and request to overseers of the poor, afier which a town is 
made liable, by the Rev. Stats. c. 46, § 18, to an individual for expense 
incurred by him in the support of a pauper, are conditions precedent to 
such liability. Such request must be an intelligible call on the overseers 
to take charge of the pauper, at the expense of the town, and must be 
made by the individual himself claiming to recover, or by his agent or 
messenger. — Jb. 

Where the plaintiff had been rendering assistance, gratuitously, in the 
family of her married daughter, as nurse and housekeeper, for some weeks, 
and continued her services therein, after all the members of the family had 
become ill of the small-pex, and stood in need of relief as paupers, but 
requested another person ‘* to call on the overseers of the poor for more 
help, or a person to take care of said paupers, instead of herself, for she 
could not stand it any longer ;”’ in an action against the town to recover 
for services subsequently rendered, it was Jeft to the jury, as a question of 
fact, to find whether the plaintiff intended by such message to give notice 
to the overseers, that she should therefor render her services on the credit 
of the town, or only that the family needed further assistance, in additiou 
to her services, which she should continue to render without compensa- 
tion ; and the jury having returned their verdict for the defendants, it was 
held, that the plainulf had no good ground of exception to the course taken 
by the judge. — /6. 

Railrvad Corporations. The non-compliance of a railroad corporation 
with an order of the county commissioners to raise or lower their road 
where it crosses a public highway, does not render such road a public nui- 
sance — Roalury v. Boston & Prov. R. R. Corporation. 

The Boston and Providence Railroad Corporation having accepted their 
act of incorporation after the passing of the act of 1530, c. 81, by which 
the legislature reserved power to amend, alter, or repeal, at pleasure, all 
acts of incorporation, which should be subsequently passed, are bound 
by any reasonable alteration or amendment of their charter, which the 
legislature may see fit to make ; and are consequently subject to the pro- 
visions of the general act of 1842, c. 22, and 184, c. 222, relative to rail- 
road crossings. — /d. 

The selectmen of a town, or mayor and aldermen of a city, in all their 
proceedings under the statute of 1842, c. 81, act in their official capacity 
for such town or city, and as their agents. — /h. 

A bill in equity, under Stat. 1849, ¢. 222, §5, to compel a railroad cor- 
poration to raise or lower a highway, in compliance with an order of county 
commissioners, may be brought by the town or city within which such 
highway is situaied ; although the case be one in which the mayor and 
aldermen, or selectmen, may, under Stats. 1842, c. 22, on the neglect or 
refusal of the corporation to carry the decision of the commissiouers into 
effect, institute and maintain an action against the corporation for the 
expense thereby incurred. — Jh. 

County commissioners, iu the exercise of the jurisdiction conferred upon 
them by the act of 1842, C. 22, relative to the raising or lowerlug ot a 
turnpike, highway or townway, are to make a specific order, and not an 
order in the alternative. — / 

‘The proprietors of a railroad are responsible for the damages occasioned 
by constructing their read through and across a mill-pond authorized by 
the legislature to be raised in a navigable river; although in erecting the 
dam for raising such pond, the condition of the act was not complied with. 
— White v. South Shore R. R. Company. 

Towns, Lialilities of. A town having appointed a committee for an 
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illegal purpose, with authority to defend all suits which might grow out 
of the same, and also voted, that all costs, expenses and trouble, which the 
committee might incur in the premises, should be paid by the town; it 
was /Ae/d, that the town was not liable for the services of the committee 
rendered in effecting the purpose of their appointment, but was liable for 
services rendered by them in defending an action brought against the town 
on account thereof. — Drake v. Inhabitants of Stoughton. 

If a town appoint a committee for an illegal purpose, with authority to 
defend all actions growing out of the same, at the expense of the town, 
and the committee employ counsel accordingly, by whom professional] ser- 
vices are rendered in defence of such an action, the town is liable for the 
services so rendered. — Cushing v. Inhalatants of Stoughton. 

Towns, Actions against, for Defect in Highway — Evidence. In an 
action against a town for an injury occasioned by a defect in a highway, 
evidence is not admissible, on the part of the plaintiff, for the purpose of 
proving the existence of such defect, that another person, before the injury 
complained of, received a similar injury, at or near the same place, and 
from the same alleged defect, without any negligence on his part — Co/- 
lins v. Dorchester. 

Reports of committees of a town, relating to the condition of a highway, 
and the votes of the inhabitants thereupon, are not competent evidence, in 
an action against the town for an injury occasioned by a defect in such high- 
way, of an admission by the town that the highway in question was de- 
fective. — lh. 

Where a jury was instructed, that towns were not ordinarily bound by 
law to fence their roads, but were bound to erect fences or railings at 
places which would otherwise be unsafe, or inconvenient for travellers, 
exercising ordinary care; it was Ae/d, that whether the first part of the 
instruction were correct or not, the whole instruction, taken together, was 
not erroneous. — Jb. 

Trust, created by Deed or Devise of Land, how construed. If the purposes 
for which a trust is created by a deed or devise of land, are of such a 
nature that they do or by possibility may require a legal estate in the 
trustee, for a period beyond his own life, the trustee will take a fee 
without words of limitation. — Cl-veland v. Hallett. 

‘The nature of a trust, upon which a conveyance of land is made by 
deed, may be ascertained by reference to a will, in which the grantee is 
appointed as trustee. — Jd. 





Essex ss., November Term, 1850. 


Action. Tn an action on a special agreement in writing, for the execution 
of a lease for years, by the defendant to the plaintiff, of certain premises, 
of which the plaintiff had been in the use and occupation, during the whole 
term mentioned in the agreement; it was Ae/d, that the plaintitf could not 
recover, without showing a demand upon the defendant, or something 
equivalent to a waiver of such demand, either during the term for which 
the lease was to run, or at some antecedent period. — Manning v. West. 

Insurance against Fire — Conditions — Waiver — Damages. A by-law 
of a mutual fire insurance company having provided that, in case of loss, 
the insured should, as soon thereafter as possible, deliver to the secretary 
of the company an account, on oath, of the property lost or damaged, and 
of the value thereof, at the time of the loss, and enumerating in such 
account several particulars stated in the by-laws, and a notice of loss was 
given, which did not embrace all the details mentioned in the by-law, but 
no objection thereto was takep on that ground, when the same was given, 
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nor any further or more particular information requested, and the insurers 
declined paying the loss for other reasons; it was /eld, that the want of 
more full and particular statements in the notice was thereby waived by 
the insurers — Underhill vy. Agawam Mutual Fire Ins. Co. 

The defendants, in an action on a policy of insurance against fire, having 
introduced evidence, under their specification of defence, that after the 
date of the policy, the plaintiff's ashes had been deposited in wooden ves- 
sels, contrary to a stipulation in his application for insurance ; the plaintiff 
called witnesses who testified that they had never known the plaintiff's 
ashes to be deposited in wooden vessels; and upon cross-examination by 
the defendants. stated that they had never known the plaintiff's ashes to 
be so deposited, since the house was built in 1838; it was held, that the 
defendants could not thereupon introduce witnesses to prove, that, in 1844, 
which was before the execution of the policy, wooden vessels were the 
ordinary places of deposit for the plaintiff's ashes. — Jd. 

A stipulation in an application for insurance against fire, which is after- 
wards effected, that ashes are kept at all times in brick, is complied with, 
if the ashes are kept in some mode equally safe. — J. 

If the property insured against fire at less than its value, is partly 
destroyed, the insured is entitled to be paid his whole loss, provided it does 
not exceed the amount insured. — Jb. 

Insurance against Fire — Title to Property. The by-laws of a mutual 
fire insurance company having provided, that any policy issued by the 
company should be void, unless the true title of the assured should be 
expressed in the application for insurance, and that any applicant for insur- 
ance should make a true representation of the property on which he 
requests insurance, so far as concerns the risk and value thereof, and of 
his title and interest therein; an applicant for insurance by the company, 
described the premises on which he desired insurance, as his, but without 
stating any thing specific concerning his title thereto, and in fact had no 
legal title to the same, but only a bond for the conveyance thereof to him 
on the performance of certain conditions ; and the company issued a policy 
in his favor, made in express terms, subject to the provisions and conditions 
of their charter and by-laws; it was held, that the policy was void. — 
Smith v. Bowditch Mutual Fire Ins. Co. 

Mortgage of Personal Property — Discharge. A mortgagee of per- 
sonal property, having made an agreement with the mortgagor to discharge 
the mortgage, for the benefit of a purchaser, subsequently signed and 
sent the mortgagor a written instrument, agreeing to discharge the mort- 
gage, and to hold the purchaser harmless in relation to it; and the mort- 
gagor delivered the same to the purchaser, by whom it was carried to the 
office of the town clerk where the mortgage was recorded, who thereupon 
made an entry, signed and attested by him, on the margin of the record of 
the mortgage, as follows: ‘* This mortgage having been duly cancelled by 
the mortgagor, and an order for discharge given by the mortgagee, there- 
fore, this record is made ;”’ it was Ae/d, that this was evidence, from which 
a jury might find that there had been a bond fide discharge of the mort- 
gage — Stowell v. Goodale. 

Parent and Child — when Minor may recorer for his Services — Verdict. 
A minor having left his father’s house in New Hampshire, and Jet him- 
self to work in this State, and having brought an action after attaining 
his full age, to recover for the services rendered by him while under age ; 
it was held, that he was entitled to recover therefor, provided his father 
had emancipated him, or had given him the time during which he was 
employed in rendering the services in question, or had waived his right to 
recover for the same. — Srles v. Granville. 

The plaintiff having brought an action for services rendered by him 











226 Miscellaneous Intelligence. 


while under age, and the jury having been correctly instructed, that the 
plaintiff might recover therefor, if his father had emancipated him, or 
given him his time, or had waived the right to recover for the services in 
question, the jury returned a verdict, that there was no evidence, * that 
the plaiutiff, during the time that he was in the employ of the defendant, 
was legally emancipated;"’ it was Aeld, that this verdict could not be 
amended and entered as a general verdict for the defendant. — Jd. 


[Decisions under the new Practice Act of Massachusetts.] 
Supreme Judicial Court, Suffolk, March Term, 1852. 


The following decisions by Bicetow, J., were given after consultation 
with the other judges. 

Construction of § 66 of the Act of 1851, or § 52 of the Act of 1852. The 
petitioner filed his petition in the Supreme Court, alleging that he was in 
possession of real property, and setting forth his estate therein, with a 
description of the premises, and averring that he was credibly informed 
and believed that the respondent made some claim adverse to the estate of 
the petitioner, and prayed that he might be summoned in to show cause 
why he should not bring an action to try the alleged title, if any ; order of 
notice issued, and the respondent appearing, denied that the petitioner was 
in possession of the premises. ‘The question then was, Who should try 
and decide this issue — the Court or a jury! It was held, that the question 
of possession was for the court to decide. Ricnarpson, for the petitioner. 
P. W. Cuano.er, for the defendant. — Martense v. The City of Boston. 

In another petition under the same section of the act, the petitioner set 
forth that he was in possession of a number of lots of land, &e. The 
respondent set forth in his answer, certain facts, from which he contended 
that to eight of the lots he had a legal title, and an equitable title to the resi- 
due; and it was Arld, Ist, that the answer disclosed a legal ttle to eight of 
the lots, and an equitable title to the residue ; and, 2d, that the respondent 
should bring an action at law to try the title to the eight lots, but that the 
petition should be dismissed as to the residue — the words of the statute, 
** to bring an action to try,’ &c. being limited solely to actions at law,— 
and not authorizing the court to order that a bill in equity should be brought 
to try the title. Homer, for petitioner. Bigham and Lorine, for re- 
spondent. — Stevens et al. v. Homer. 

Construction of § 118 of Act of 1851, or § 81 of the Act of 1852 — 
Costs — Term Fee Where an action was entered at the return-day in 
December, and was put on the trial calendar in March, and disposed of at 
the same term; Ae/d/, that the parties were entitled to two term fees ; 
one of four, and one of five dollars. — Junes v. Fenno et al. and Tr. 





fAiscellancous Kntelligeuce. 


Tue Forensic Cuaracter or Sir James Scartetr. — Deriving a 
great part of our law from the mother country, the cultivator and lover of 
jurisprudence naturally turns to the English forum in quest of the great 
modeis of the forensic character and excellence. Among the names of 
great eminence which link together, in the professional miud, the past 
glories of the English Bar and its modern degeneracy, that of Sir James 
Scarlett stands between the age of Erskine and the present, —a man 
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whose merits, high as they have been estimated, have hardly yet been ap- 
preciated, certainly not overrated. Yet Scarlett, in his day, was at the 
head of English barristers, the acknowledged Jeader of the highest court 
in the empire, envied by his rivals, avariciously sought after by clients, 
and monopolizing the best business of the first forum in the world. It may 
not then be improper or uninteresting to examine his claims to the position 
which has been assigned him by those most competent to judge his merits, 
by way of analyzing, as best we may from scanty materials, his forensic 
character. 

Prominently, in the summary of Mr. Scarlett’s merits as a master at 
Nisi Prius, must be named his solid professional learning and his entire 
devotion to his pursuit. In all the niceties of legal learning, Scarlett was 
as profound as any man of his time in Westminster Hall. His mind was 
eminently legal, his habits entirely so, and no one of his rivals was his 
equal in the extent and accuracy of merely legal information. This en- 
abled him with great accuracy to settle the evidence necessary to support 
his case, and made him perfect in that department which chiefly insures 
the jury lawyer’s success, skill in the preparation of his case, and in the 
most effective manner of submitting it to the jury. ‘* There is not a man,” 
said a cotemporary critic, at the bar, ‘* who has a stronger relish for the 
niceties and subtleties of his pursuit. He is a man of great ingenuity and 
acuteness, capable of drawing the most subtle and delicate distinctions.”’ 

A dexterous practitioner, he was also a profound jurist. His law argu- 
ments, so far as we have had the means of examining them, are not the 
common-place making of points and stringing together of propositions, or 
the mere citation of authorities in their support, but enlarged views drawn 
from great principles, and sustained and enforced by large and general 
reasoning. We may, independently of the meagre means afforded by the 
reports, form some conception of the extent and value of his legal learning, 
by the attention and respect with which he was heard by the Judges 
before whom he practised. Lord Campbell, in his Life of Chief Justice 
Tenterden, speaks of Mr. Scarlett as unifurmly possessing the ear of the 
court. 

Before he obtained a silk gown, these acquirements and abilities were 
constantly put in requisition , but, subsequently, his principal practice was 
at Nisi Prius; and hence it is, as a great Nisi Prius leader, that he de- 
serves to be commemorated. 

Though Mr. Scarlett was a man of fine classical education and liberal 
tastes, and cultivated literature with as much devotion as a constant appli- 
cation to business allowed, yet his oratory was not of that first class which 
is called eloquence, and which makes up the character of the perfect 
advocate. Beyond all doubt he possessed qualities which greatly com- 
pensated for its absence, and which, in his practice, not unfrequently tri- 
umphed where mere eloquence must have sustained defeat. Ilis mode 
of speaking, judging from the remains scattered through the reports and 
State trials, was most unambitious, and yet he possessed, as a jury lawyer, 
many valuable qualities which made him an excellent advocate. lis voice 
was a little shrill, but well calculated for a court-room, and he used little 
action. He was uniformly fluent, although his immense practice must 
have precluded careful preparation of his addresses, and was encumbered 
by few notes. He argued and talked with the jury rather than to them, 
and this, in the ordinary business of Nisi Prius, it seems to us is the perfec- 
tion of manner. 

In the examination of witnesses, Scarlett, thongh perhaps not the first, 
was eminently successful, and he had unrivalicd tact and management, in 
conducting his trials, which, more than eloquence in the ordinary business 
of the law, insure success. It was this fine art, carried to its highest per- 
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fection, which constituted Searlett’s forte; and it was exhibited not only in 
jury trials, but in law arguments before the courts. 

His openings were plain, perspicuous and unadorned details of his facts. 
Sometime-, when any thing was to be gained by it, there was the seemingly 
candid anticipation of all that might be urged against him ; thus robbing his 
antagonist of half his advantages, by anticipating and depriving them of 
novelty. His speeches, in objection to and in support of evidence, were 
admirable — concise, and to the point. 

But his power was displayed in his reply. ‘* The excellence of some of 
them,’’ says another, *‘ has perhaps never been exceeded. If the issue 
depend upon the balance of testimony upon contradicting witnesses, there 
is no man, and perhaps never was a man, who had a happier facility of 
displaying the weak parts of his opponent's case, and the strong parts of 
his own. If it depend upon a deduction of inferences, upon the combination 
of many minute circumstances, upon reconciling apparently discordant 
evidence, he is sure to obtain attention in the commencement, and to rivet 
it to the conclusion. He makes few or no notes of what he intends to say, 
but arranges ail the points in his memory, and when he rises his face ex- 
presses the certainty of a verdict in his favor. He is never tedious, and his 
remarks upon trifles never seem frivolous or unnecessary ; he never exhausts 
his hearers, and always his subject.’’ It is sad that but few specimens of 
these forensic efforts remain, by which to judge him; a misfortune which 
he shares in common with all eminent lawyers. We have nothing but the 
skeletons in the law reports, and in the volumes of the State trials, by which 
to justify his great fame, and even these our limits will not permit us here 
to examine. If we analyze them, we find therein all the principal elements 
of a first-rate jury address. 

Perhaps no advocate since Erskine, if indeed that exception must be 
made, excelled him in his addresses to the jury, insomuch that he was 
called the thirteenth juryman. ‘The great excellence of these addresses 
consisted in their perfect adaptation to the audience and the occasion, and 
his skill and tact in dealing with the merits of his cause, his gemus for 
narrative. ‘The absence of the extravagance and high flights of the de- 
claimer constituted his power, and he knew, better than most lawyers, 
when to stop. There was no striving after effect, no high-wrought pas- 
sages, no bold figures, no passionate appeals. He applied himself strictly 
to the facts, and to the skilful use of the materials of the cause before him. 
Mr. Justice ‘Talfourd says: ‘* In the fine tact of which we have already 
spoken, the intuitive power of common sense, sharpened within a peculiar 
circle, he has no superior, and perhaps no equal He never betrays 
anxiety in the crisis of a cause, but instantly decides among complicated 
difficulties, and is almost always right.”’ 

His great power of reasoning upon probabilities, his dexterous use of 
plausibilities, and his great command of that sort of logic which takes in 
common minds by clever fallacies, made him incomparable as a commenta- 
tor upon evidence. ‘** He can,’’ says the brilliant author from whem we 
just quoted, ** bridge over a nonsuit with insignificant facts, and tread upon 
the gulf steadily but warily to its end. What Johnson said of Burke's 
manner of treating a subject, is true of his management of a cause: He 
winds himself into it like a great serpent. He does not take a single view 
of it, nor desert it when it begins to fail, but throws himself into all its 
windings, and struggles in it while it has life.’’ Add to this, he was 
never tedious, never arrogant; ever addressed himself to his jury as 
judges to be convinced and persuaded, not amused, tricked or bullied ; and 
we can form some idea of his great persuasive arts, and have a conception 
of the causes of his wonderful success. 

Such is an imperfect summary of the great English lawyer. We have 
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not claimed for him the character of the perfect advocate. He had not the 
eloquence and burning enthusiasm, the intusion of philosophieal and lite- 
rarv learning into the business of the forum, which could entitle him to that 
distinction. His merits lay in a different path Such a fame would seem 
never to have been his ambition. His character fitted him not so much 
for the great forensic orator, as the highest development of the practical 
lawver. As the head of that class of forensic masters, who either do not 
aim at, or fall short of acquiring, the divine art, which, harmonizing lan- 
guage till it beeomes music, and shaping thought into a talisman, gives a 
man the right to be called an orator, he stands forth conspicuously. Though 
dead, he yet lives as an example and a pattern, and long may he live in the 
memory and in the reverence of all cultivators of the forensic art. We 
have thought to do a good though humble service to the annals of the pro- 
fession, by seeking to preseut, in however imperfect a manner, a portrait 
of his forensic character. 


Tue Queen v. Newman. — This case, more generally known as 
Achilh v. Newman, was commenced on the 2Ist June last, in the Queen's 
Bench at Westminster, before Lord Campbell and a special jury. It was 
a criminal information filed by Dr. Giovanm Giacinto Achiili, a convert 
from Catholicism, and now a Protestant Clergyman, against John Henry 
Newman, D.D., a convert to Catholicism, and now a Koman Catholic 
priest, charging the defendant with composing and publishing a libel on 
the complainant. ‘The defendant pleaded Ist, not guilty, upon which issue 
was joined; and 2d, certain allegations of fact were pleaded, that the 
libel was true, and its publication was for the public benefit, upon which 
plea issue was also joined ‘The attorney-general, the solicitor-general, 
and Mr Ellis appeared for the prosecution; Sir A. E. Cockburn, Mr. 
Sergeant Wilkins, Mr. Bramwell, Q. C., Mr. Addison, and Mr. Bradley, 
for the defendant. 

There was nothing in the case but the position of the parties and the 
eminence of counsel, to give it decency or respectability, and these failed 
of success. The details of the testimony are disgusting; and yet it is 
given in full in the English papers, which find an entrance into the homes 
of England. The trial resulted in a contest between the opposing religious 
sects; and though there were the loudest professions of, and supplications 
for, impartiality upon both sides, the verdict must have been influenced by 
the feelings with which a Protestant jury regard the Catholic church. 
The libel consisted in charging Dr. Achilli with various acts of fornication, 
and adultery, and that he was a profligate, an unbeliever and a hypocrite. 
It was contained in a pamphlet published in Oct., 1851. entitled ‘* Lectures 
on the Present Position of Catholics in England.”’ ‘he offensive chapter 
was certainly unmitigatedly libellous. Dr. Achilli, formerly a Romish 
priest, had arrived in England in the summer of 1850, from the prisons 
of the Inquisition, and, as an itinerant lecturer, had been accustomed to 
denounce the Roman hierarchy and clergy as guilty of the most hideous 
impurities and abominations; and Dr. Newman, by this attack upon him, 
was endeavoring to impeach and break down the witness, and to destroy 
his credit. ‘The attorney-general, in opening, stated briefly the history of 
the parties, and read the libel. He also commented upon the motives of 
the defendant in publishing the libel, and also upon the allegations of fact 
set up in the defendant's second plea ‘These consisted of twenty-three 
distinet charges against Dr. Achilli, set forth with different degrees of 
certainty as to the parties, and as to the time and place, and running 
through a period of twenty-six years. He rested after proof of the libel, 
without attempting to disprove the truth of the allegations, — pledging 
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himself, however, to the jury, to call, in the course of the trial, Dr. Achilli, 
and present him to the cross-examination of the defence. 

When the case for the prosecution rested, Sergeant Wilkins moved to 
have the witnesses ordered out of court. The prosecutors said it wou!d 
be a great inconvenience if Dr. Achilli were obliged to withdraw. The 
defence insisting upon his retiring with the other witnesses, a juror said, 
‘+ Tt seemed very hard on Dr. Achilli not to be permitted to remain in 
court and instruct his counsel.’’ Lord Campbell said, ** this was a proseeu 
tion by the crown, and he was afraid that Dr. Achilli, as a witness, must 
withdraw.”’ 

Sir A. Cockburn, in opening, stated that the defence was, that the 
charges were substantially true; and it was admitted by the prosecution, 
that if the charges were true, their publication was for the public benefit. 
It was also urged that, as early as June, 1850, all the charges, reproduced 
by Dr. Newman in the alleged libel, were published in the Dublin Review, 
with details of time and place; and yet Dr. Achilli had contented himself 
with only a general denial of these charges, in his book entitled ** Deal- 
ings with the Inquisition.”’ He also referred to the manliness of Dr. 
Newman, when his publishers had been prosecuted for the libel, in coming 
forward and assuming the responsibility of his own acts. He stated to 
the jury that ** He was enabled to say, after the fullest investigation, that 
the defendant believed he could prove the truth of all the charges which 
he had made.’’ But in this he utterly failed, the verdict of the jury 
being, that only one of the twenty-three charges pleaded against Dr. 
Achilli was proved, and that an unimportant one, as appears from the 
extract of the report given below. ‘True, the defence introduced many 
witnesses, — some Italians, some English, some IJIrish,—all Catholies. 
Most of the witnesses were, of necessity, from Italy, and it was thus the 
Queen Caroline case over again. Such witnesses might swear till dooms- 
day, —an English jury could not, and would not believe them. 

The only new feature in the trial, was the introduction of a copy of a 
judgment of the Court of Inquisition, then for the first time offered in evi- 
dence in an English court of justice. An English solicitor. by the name of 
Harting, had been employed to procure evidence from Italy. At Rome 
he was introduced by Mr. ‘Talbot, the Pope’s secretary, to a person whom 
the reporter calls the notary of the Inquisition, who gave him the official 
copy of the judgment. A Dr. Grant, who said he was an English Roman 
Catholic Bishop — [and here Lord Campbell ** brought down the house ” 
by asking ‘** Where ’s your see’ Oh! I beg your pardon, I won’t ask of 
what see!’’ Laughter.] This Dr. Grant testified that he resided fifteen 
years in Rome, and was at the head of the English College there; that he 
had seen documents with a similar seal and signature issued from the Court 
of the Inquisition, and that the proceedings of the court were secret ; that 
the court was the supreme court over ecclesiastics, and exercised jurisd.c- 
tion in matters of heresy and grievous cases of immorality against ecclesi- 
astics. ‘The Attorney-General referring to 14 & 15 Vict. cap. 99, §7, 
submitted that there was no proof whatever of the existence of a court 
having jurisdiction over the subject-matter, which was essential, to make 
the seal of the court authenticate itself. Lord Campbell said, ‘* That this 
was the first time since the Reformation that the judgment of the Court of 
Inquisition had been tendered in evidence in an English court of justice.”’ 
His lordship then, after hearing the defendant's counsel in reply, said : 
‘** The opinion of the court has been asked, as to whether this document can 
be received in evidence or not. I am clearly of opinion that it can. Look- 
ing at this document, I find that it is a copy of the proceedings of the 
Court of Inquisition. ‘Thank God that we have not in this country a tri- 
bunal of inquisition. [Applause.] But I am bound to believe there is 
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in every Roman Catholic country such a tribunal, and that such a jurisdie- 
tion is exercised at Rome, but thank God, it does not extend to this 
country. [Applause.] This court will, however. be ready to receive 
documents emanating from courts of justice in other countries; and T am 
inclined to think, that in receiving this document | am not in the slightest 
danger of doing that which may prove injurious to the Protestant religion 
of this country.”’ The document was then admitted, his lordship remark- 
ing, while it was being read — ** I do not receive this as I should a reeord 
of a court of Admiralty, as conclusive evidence of the facets, but only as 
evidence in support of the defendant's allegation that there is such a judg- 
ment in the court.’ 

Another matter of practice strikes us favorably. The Earl of Shaftes- 
bury had been examined by the defence, and some question by Cockburn 
had been ruled out. After Cockburn had made his closing argument to 
the jury, and while the Attorney-General was in the midst of his address, 
he was. interrupted by Lord Campbell. who said that upon looking more 
closely at the pleas, he found that he ought to have admitted the questions 
which he did not allow to be put to the Marl, and directed the Earl to be 
sent for. ‘The Attorney-General resumed his argument, and when nearly 
at its end the Earl arrived, answered the questions, when the closing argu- 
ment for the prosecution was finished. 

Lord Campbell occupied nearly four hours in summing up to the jury. 
He commented freely upon the evidence, and did not withhold from them 
any assistance in coming to a decision which the decided expression of his 
own Opinion upon points of testimony would give. The jury retired at 
half past eight o'clock in the evening of the fourth day of the trial, and 
took with them a printed copy of the plea which contained the twenty- 
three charges against Dr Achilli. ‘They returned into court at 11 o'clock. 
The conclusion of the proceedings is thus given in the report : — 

** On their return it was asked, ‘ Are you agreed on your verdict?’ 

The foreman. — Yes: on the 1th charge we find proved. All the rest 
we find not proved. [Sensation and partial cheering | 

Lord Camp! il. —The Ith charge respects Dr. Achilli’s being deprived 
of his professorship, and prohibited from preaching and hearing confession, 
You find that to be proved. 

The foreman. — Yes, my lord, proved. 

Lord Campbell. — And you find none of the other allegations proved ? 

The foreman and several jurors. — No, none of the others. 

[Here the people in the court, beginning to understand the verdict, burst 
out into a vigorous cheer, which no one attempted to suppress | 

Lord Campbell, — With regard then to the plea of not guilty. The first 
plea is not guilty. You see that involves the publication, and the question 
whether it was of a libellous nature. 

«? juror. — Not guilty, — that’s what we find. 

Lord Camphell, — No, understand me. The first plea is not guilty; and 
that involves the question whether it is proved that the defendant published 
this alleged libel, and whether it be libellous) Do not mind the truth of 


the charges at all. As to this, say only on that do you find him guilty ; 
and that it was of a libellous nature. _ 

The foreman. — Yes, guilty. 

Lord Campbell, — Ou that you find him guilty There is then a verdict 
for the crown on that. Then we come to the justification. And on the 


justification you find that the only part of it which is proved is the 19th, 
respecting Dr. Ach lli being deprived of his professorsiip, and prohibited 
from preaching. and from hearing confession 

A juror. — Yes, that is the verdict. 

Lord Campbell. — Wait a moment, and let me see. That is, (after a 
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pause,) you find that that is true which is alleged in the decree of the In- 
quisition, as far as that decree goes. 

A juror. — Yes. 

Lord Campbell. — So far as that decree goes. You don’t find as to the 
reasons for the decree, but as to the decree itself? 

The foreman. — Yes, only that. 

Lord Campbell. — Very well. Then you find it to be true that Dr, 
Achilli was suspended from the celebration of mass, and prohibited trom 
any cure of souls, and from preaching, and from hearing confession, and 
from exercising his sacerdotal office in any way, according to the decree of 
the inquisition. And all the rest you find not to be proved ! 

The foreman. — Not to our satisfaction. 

Lord Camphell. — Very well. Then, on the justification, I direct a 
verdict to be entered for the crown on that issue, as well as on the plea of 
not guilty ; and that special finding 1, of course, will report to the court 
when necessary. [Here again a loud cheer was given by the thronged 
court ] I now discharge you, gentlemen, from your attendance, and beg 
to thank you. [Renewed cheers. ] 

A juror. —I beg your lordship to understand that we didn’t consider 
this case as regards Protestantism and Catholicism. We only looked at it 
as a matter of fact. 

Lord Campbell. — Oh, I am sure you have dealt with it conscientiously. 

Another hearty cheer was now given, which the learned judge did not 
for a moment attempt to check. 

Some conversation took place between his lordship, the jury, and the 
learned counsel, respecting the fees to be paid to the jury. All the parties 
agreed it was a ‘ hard case;’ but his lordship said he had no power to 
grant any thing like an indemnity; and, accordingly, only the customary 
nominal fee was paid to each juryman. Immediately afterward the court 
dispersed.”’ 

In attempting to excuse the outrageous conduct of the crowd, which 
Lord Campbell evidently did not discourage, one of the reporters says, 
that while the jury were out the chief justice was off the bench, and during 
part of the time ** evidencing his energy by making a speech in the House 
of Lords.’’ The crowd still remained in the court-room, including advo- 
cates and enthusiasts upon both sides, and in the ** well’? between the 
bench and bar, some of the reverend Catholic clergy were ‘ injudicious 
enough to talk polemics with youthful lawyer's clerks.”” We are confident 
that no judge in America would have permitted these indecencies to have 
occurred without rebuke, and punishment for contempt. 


Katve'’s Case. — There has been and now is considerable excitement in 
New York in relation to the expected extradition of Thomas Kaine. He 
was arrested by virtue of a warrant which was issued by Commissioner 
Bridgman upon the complaint of the British Consul, under the 10th article 
of the treaty with Great Britain of Aug. 9, 1812,— for an assault. with in- 
tent to cemmit murder. ‘The article reads thus: — ** It is agreed that the 
United States and her Britannic Majesty shall, upon mutual requisitions by 
them, or their ministers, officers, or authorities, respectively made, deliver 
up to justice all persons who, being charged with the crime of murder, or 
assault with intent to commit murder, or piracy, or arson, or robbery, or 
forgery, or the utterance of forged paper. committed within the jurisdic- 
tion of either, shall seek an asylum or shall be found within the territories 
of the other: provided that this shall only be done upon such evidence of 
criminality as, according to the laws of the place where the fugitive or 
person so charged shall be found, would justify his apprehension and com- 
mitment for trial, if the crime or offence had there been committed.”’ ‘Ihe 
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rest of the article gives magistrates power to issue warrants, &c., and if 
on the hearing the evidence is sufficient to sustain the charge, to certify 
the same ** to the proper executive authority,”’ that a warrant may issue 
for his surrender. ‘Che expense of the apprehension and delivery is to be 
borne by the party making the requisition and receiving the fugitive. 

From the opinion of the commissioner, we learn that the original war- 
rant in the case was issued by James Featherstonaueh Ksq., a Justice of 
the Peace of the County of Westmeath, Ireland, in which county the al- 
leged crime was committed. The warrant was produced before him, 
together with a copy of the affidavit upon which said warrant was issued, 
said copy being certified, according to the act of Congress, by the justice 
of the peace who issued the warrant, and attested by the oath of the wit- 
ness to be a true copy. James Balfe, the witness who made the affidavit, 
states, among other things, that April 5, 1851, he was ploughing some 
land in the County of Westmeath, when Thomas Kaine came up to him, 
armed with a case of pistols, and after some conversation respecting some 
land, said that he came to warn the witness, Ba'fe, about it, and asked if 
ke, witness, had a prayer-book ; witness said that he had not; Kaine then 
said he had one himse!f, and threw it on the ground before the witness, 
who stooped to pick it up; that while stooping, Kaine fired one of the 
pistels at him, and that on examining his person he found marks of a 
bullet and twenty-seven shot in his side, just under his left arm: that he 
then fled, and that Kaine pursued him some distance. but finally turned 
back, and witness saw no more of him. Upon this information the said 
Featherstonaugh, Justice of the Peace for the County of Westmeath, 
granted his warrant for the apprehension of Kaine, for having feloniously 
and maliciously fired a pistol loaded with powder and lead at the said James 
Balfe, with intent to murder him. ‘The warrant, dated April 5, 1851, was 
immediately put imto the hands of one Martin Meagher, constable of 
Westmeath, who made search for the prisoner and was unable to find 
him, or to execute the warrant. ‘The said Meagher was produced before 
the commissioner as a witness, and testified, among other things, that he 
wus acting constuble of the county of Westmeath, in Ireland, and had 
been such constable for several years: that he knew Thomas Kaine, the 
prisoner, and had known him for three years, and upwards ; that he had 
received, as such constable, the warrant before mentioned, to execute 
against the pr soner ; that it was the original warrant; that he saw James 
Featherstonaugh, the magistrate, execute it; that he knew said Feather- 
stonaugh to be a justice of the peace of the county of Westmeath in 
Ireland. He also testified that on the same day he saw James Balfe ; that 
Balfe’s coat seemed to be burned with powder; that there were shot-marks 
on his left side; that the witness aceompanied Balfe to the magistrate, 
where he made the information, and that on the same day the witness re- 
ceived the warrant against the prisoner. Meagher further testified, that 
the order for his coming here on this duty came from the under Secretary 
of State, upon the application of the Crown Solicitor of the County of 
Westmeath, and that there was a reward of £60 offered by the govern- 
ment on the 7th of April, 1851, for the apprehension of the prisoner. 

Upon these facts the comm:ssioner said, ** ‘There is no question in my 
mind as to the idevtity of the prisoner, nor that the offence charged comes 
within the specification of the treaty, nor as to probable cause of guilt. 
Technica) objections, however, are taken to the evidence on the part of the 
counsel for the prisoner, principally, Ist — ‘That the official character of the 
person signing the warrant is not sufficiently made out. From an inspection 
of the original warrant itself, it appears by an indoersement thereon, that 
proof upon oath was made on 11th April, 1851, before one of the justices 
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of the peace for the borough of Liverpool ; that the name subscribed to the 
warrant was of the handwriting of the justice who signed it, and therefore 
authority was given for the execution of the warrant within the said 
borough. But as to this point, the testimony of the witness, Meagher, is 
clear. He swears that James Featherstonaugh is a justice of the peace of 
the county of Westmeath, in Ireland; that he saw him sign the original 
warrant produced in this case; and that the intormation was made betore 
him in that character. 

‘* It cannot be necessary to produce or prove the commission under which 
the justice of the peace held office. Proof that he publicly discharged the 
duties of a magistrate, and acted as such, is prima facie evidence of his 
official character. 1 Green]. Ev. 109, 119. The legal presumption is, 
that a man acting in a publie office has been rightfully appointed. Cow. 
& Hill's Notes to Phillips on Evidence, p. 297; 12 Wheaton, 70; Rex 
v. Verelst (3 Camp. 432) ; Bishop v. Cone, (3 N. H. Rep. 513); and People 
v. Gilbert, (Anthon’s N. P. Rep. 191.) See also Rex v. Jones, (2 Camp. 
131.) 

‘** 2d. That there is no evidence that the warrant is the original warrant. 
The witness Meagher swears, however, that it is the original warrant; 
that he saw it signed by the magistrate, and that it was delivered to him 
(Meagher) to be executed. The provisions of the 2d vol. Revised Statutes, 
p. 492, 493, relied on by the counsel for the prisoner, are not applicable in 
this case, because the 2th section provides that the preceding sections of 
that article shall not prevent the proof of any record ot, or judicial proceed- 
ing of, the courts of any foreign country, according to the rules of the 
common law, in any other manner than that therein directed. ‘Those 
sections, therefore, which are relied upon by the counsel for the prisoner, 
do not exclude any mode of proof which would be valid according to the 
rules of the common law. No particular mode of proof of the existence or 
genuineness of the warrant is required by the act of Congress. Section 2d 
of the act of Congress of August 12, 1848, giving effect to certain treaty 
stipulations, provides that in every case of complaint, as aforesaid, and of a 
hearing upon the return of the warrant of arrest, copies of the deposition 
upon which an original warrant in any such foreign country may have been 
granted, certified under the hand of the person or persous issuing such 
warrant, and attested upon the oath of the party producing them to be true 
copies of the depositions, may be received in evidence. 

** | have considered these, as well as the other objections taken, and not 
necessary here to be recapitulated with careful deliberation, and with an 
anxious desire, on the one side, to do every thing required by the interests 
of justice, and a discharge in good faith of the sacred obligations of our 
treaty stipulations ; and, on the other, to do nothing inconsistent with a 
proper regard to the security of personal liberty. 

** On the whole, I am of opinion that the papers offered in proof in the 
eause, are properly authenticated, and as the evidence itself, in my view, 
is sufficient to commit the prisoner, had the offence been committed here, | 
feel it my duty to certify the proceedings had before me to the Secretary 
of State of the United States, in whom is vested the power, by the treaty, 
to issue a warrant for the extradition of the prisoner.”’ 

Kaine was taken before Judge Betts upon a habeas corpus, who affirmed 
the decision of the commissioner, and remanded the prisoner. A warrant 
from the State department has been put in the hands of the marshal. 
Meanwhile another Aabeas was sued out before Judge Bosworth of the 
Superior Court of the City of New York, upon which there has, as yet, 
been no hearing. The United States District Attorney has been directed 
by the government to aid the petitioner, and see that the treaty is faithfully 
executed, while eminent counsel act for Kaine. It has been suggested to 
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refer the matter to the decision of Mr. Justice Nelson of the Cireuit Court. 
A portion of the public has taken great interest in the proceedings, and 
there has been one or more public meetings, the object of which professed 
to be to prevent the extradition. An attempt was made to rescue the 
prisoner from the hands of the marshal, while transporting him from the 


court-house to the tombs. 


Naas v. Scott. Duvetune at Discount. — This case was tried in 
the Common Pleas at Westminster, June 21. before Lord Chief Justice 
Jervis, and a special jury. The Evening Mail gives the following sub- 
stanually accurate statement of the facts as they appeared upon the 
trial : — : 

‘*A gallant officer in the navy, who has been honorably distinguished 
through a service extending over well-nigh half a century, has shown us 
that recourse may be had to a still more prosa‘e tribunal; that those whose 
very socia] existence depends upon the opinion which the:r countrymen 
may entertain of their courage and manly bearing under the most trying 
circumstances, in place of going out in the gray of the morning to disturb 
cock-pheasants, may come before a court of law, state their difference, and 
submit to the award. ‘The gentleman who has so honorably distinguished 
himself as to set the example of submission to the laws of his country in 
such a case is Captain Naas, who is now in command of the St. George, a 
120 gun-ship lying at Devonport. Captain Naas, .t would seem, is a 
member of the Senior United Service Club, to which society Captain 
Scott, of the Royal Navy, also belongs. Captain Naas had proposed an 
oflicer as a member of the club, who, when the election came on, was black- 
balled. ‘The subject naturally came under discussion in the club, and 
Captain Scott had some conversation upon the matter, among others, with 
General M’Donald. In the course of this conversation, Captain Scott said 
that the blackballing ‘arose entirely from the unpopularity of Captain 
Naas in the navy, and also that there was a blemish attached to his charac- 
ter from his not having obeved in China the signal made to him to come 
into action.’ ‘The speech was repeated by General M’Donald to Captain 
Cuppage ; from him it passed to Captain Baynes; and he, very properly, 
informed Captain Naas of it. This gentleman, greatly aggrieved, as he no 
doubt was, seems never to have thought of anticipating the Ist of October, 
but quietly invited his assailant to make good the truth of his words before 
a court of law. Befere the united testimony of Sir Thomas Herbert, who 
had the command of the squadron on the day and at the place in question, 
and of Sir Thomas Maitland, who was then flag-captain of the Wellesley, 
the charge utterly broke down. ‘There was not the faintest shadow of 
foundation for the terrible imputation of cowardice against Captain Naas ; 
and an apology sufficient to satisfy the most punctilious honor was extort dl 
from the defendant. This apology ought, indeed, to have been fre: ly 
tendered. ‘The explanations given by Sir Thomas Herbert and Sir ‘Thomas 
Martland had cut away every pretext for sustaining the charge. It should 
have been the first feeling of a gentleman — of a man sensitive about his 
own honor —to regret that he had, in an unguarded moment, given cause of 
offence to another without any reasonable cause. It was a paltry shift to 
withdraw the imputation, and to endeavor to escape without a fair and 
handsome expression of regret. But, as it was, a complete withdrawal of 
the imputation was obtained —a result infinitely more satisfactory than the 
bald announcement that a brace of pistols had been harmlessly discharged, 
and that, therefore, the * honor’ of the parties was ¢ stablished. 

“The conduct of Captain Naas affords a sound example to all aspiring 
legislators, linen-drapers, and others who may be inclined to take the law 
into their own hands. Let there be an end of this folly. If the offence 
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has been great, society knows well how to exercise the prerogative of 
ostracism, and to drive the offending member forth from all social inter- 
course. Surely a policeman is a fitter antagonist for any ruffian who may 
venture upon an abuse of physical strength than a gentleman. Surely it is 
sufficient, when words derogatory to a man’s character have been spoke n, 

that he should come forward public! y before his countrymen and prove that 
his character is without stain, and his name without reproach. English 
society is indebted to Captain Naas for setting his face against a custom 
which was barbarous a few years back, but now is simply snobbish.”’ 

We add the concluding portion of the report, which shows a very pleas- 
ant and fortunate interference of the ceurt with the proceedings, after the 
plaintiff rested his case. ‘* Sir Alexander Cockburn proceeded to address 
the jury, declaring the facts as proved. Why had not Captain Naas writ- 
ten to Captain Scott for an explanation, when he heard this report, instead 
of getting his attorney to write’ Captain Seott only spoke of facis as 
they had happened, and did not intend to impute any thing. 

The Chief Justice said it occurred to him that the defendant's statement 
evincided with the plaintiff's as far as it went, but without the explanation 
which took away the sting of the imputation. ‘The defendant could not 
prove his plea to the letter; it was that the plaintiff did not come into 
action at all. It would be much better that the matter should be settled. 
It would be greatly satisfactory to every body that two gentlemen of high 
honor should have had the moral courage not to shrink from coming into 
a court of justice on such a matter. 

Mr. Cham rs. — Unless there is a distinct denial of the imputation of 
cowardice, and an apology. if intended to be imputed, | must go on, and 
must refuse to put the slightest false gloss on the case. 

The Chef Justice. — The next thing to taking care of his own honor, 
for a gentleman to do, is to take care of the honor of his neighbor. I am 
sure Captain Scott, as a man of honor, will withdraw the imputation of 
cowardice cast on Captain Naas. 

Sir A. Cockburn (atier some consultation with his client).— I am quite 
prepared to say this, that after having heard the explanaton given oe 
and the statement of the commanding officer, Captain Maitland, Captain 
Scott has not the slightest hesitation in withdrawing all imputatious upon 
Captsin Naas. 

Mr. Chambers. — And expresses regret for having said what he has? 

Captain Scott, — No. 

The Chief Justice. — Of course he regrets it, having heard the explana- 
tion. 

Mr. Chambers. — A naval officer's character is in my hands, and I don’t 
think, without an apology, this is satisfactory. 

Sir A. Cocklurn. — ‘That seems to assume that Captain Scott was to 
blame 

The Chief Justice. — We said what he did. not knowing the whole ; and 
now, kvowing the whole. he withdraws the imputation. A gentleman 
ought to do it 

Mr. Chambers. — And expresses his regret. 

The Chicf Justice — Of course he does. 

There appearing some objection to this on the part of Captain Scott, 
with whom his counsel was in consultation, 

The Chief Justice said. if gentlemen put themselves into the hands of 
their friends, they do as they tell them; if they put themselves into the 
hands of their counsel, who are calmer, they wont be seconds for this 
occasion. 

Mr. Chambers. —1 know what a second would say. 

Sir A. Cockburn. — If your lordship thinks Captain Scott should ex- 
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press his regret, through me he does so. After the explanation Captain 
Scott withdraws all imputation, and, through me, « xpresses regret at hav- 
ing said the words imputed to him. 

The Chief Justice. — (to Mr. Chambers). ~—I think you ought to be 
satisfied. 

The foreman of the jury expressed an opinion that the apology was 
satisiactory, and Mr. Chambers accepted it. 

A verdict was thereupon found for the plaintiff— damages forty shil- 


lings.”’ 
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Reports or Cases Arcvep aNob Determinep In THE Cirevit Court 
or THE Unitep States For THE Seconp Cirevir. By Samven 
Biatcurorp, Reporter of the Court. Vol. 1. pp. 703. Auburn: 
Derby & Miller. 

It is somewhat singular, that at the time of the publication of this 
volume by Mr. Blatchford, only the First and Seventh Cireuits of the 
Federal Courts had Reporters. Mr. Paine, in his single volume, gave 
decisions in the Second Circuit from 1810 to 1826. The volumes of 
Dallas, Wallace, Washington, Peters and Baldwin, contain no cases in 
the Third Circuit later than 1833. The two volumes of Chief Justice 
Marshall's Decisions reported by John W. Brockenbrough, include the 
eases in the Fourth Circuit from 1802 to 1833. ‘The above Reports are 
already classed among the old books. In the First Circuit, from Gallison 
downward, the series of Reports is unbroken from 1812 to the present 
time. And in the Seventh Circuit, the learned and able Judge has done 
the good service to the profession to report his decisions since his appoint- 
ment to the Bench in 1829. In the District Courts the list is still more 
meagre. Maine is the most fortunate. She has two volumes, which con- 
tain the cases from 1822 to 1849. ‘The Massachusetts District has and 
has had no Reports ; the New York Districts, except the thin volume of 
Van Ness, containing two prize cases, and published in 1814, have no 
Reports. ‘The two volumes of Peters’ Admiralty Decisions from 1792 to 
1807, and Gilpinr’s Reports of Cases from 1828 to 1836, are all that the 
Pennsylvania District can boast of. Bee's Admiralty Reports for South 
Carolina, from 1792 to 1805, in a single volume ; some stray cases in the 
Connecticut District, in Day’s Reports ; in the Western ‘Tennessee Dis- 
trict, in Cooke’s Reports; and in the Vermont District, in the Vermont 
Reports; make up the list of the Reports of the Circuit and District 
Courts. This ought not so to be. There are daily occurring cases in the 
several districts and circuits, and especially in the Districts of Massachu- 
setts, New York, and Pennsylvania, which the interest of not only the 
profession, but of the community, demands to be reported. In these dis- 
tricts, questions of law of great importance and universal application are 
frequently discussed and decided, which no one knows or hears of, except 
the parties and their counsel, until the same or a similar case occurring 
between other parties, the legal machinery is put in motion by other coun- 
sel, the case is brought into court, — argument is had, or about to be had, 
when the previous decision covering the case is for the first time made 
known, and the parties leave the court with some not very quiet expres- 
sions about the law. The State governments it is believed without an 
exception provide for the appointment of a Reporter, and the publication of 
the decisions of their highest tribunals. ‘There is no reason, why, at 
least in the principal Circuits and Districts, the United States should not 
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provide for the publication of the decisions of the Federal Judges on all 
Important questions of law and practice. 

he volume of Mr. Blatehford contains the decisions of Mr. Justice 
Nelson from 1815, the date of his appointment to the bench, to 1850, 
with some cases decided by the district judges, Judge Betts of the South- 
ern District of New York, and Judge Prentiss of Vermont. The distin- 
guished reputation acquired by Mr. Justice Nelson while the Chief Justice 
of New York, and during the remainder of his long judicial career, 
gives weight and character to his decisions. The cases decided by 
him and reported in this volume, include questions of patents, of copy- 
rights, — of constitutional, commercial, admiralty and revenue law. ‘The 
arguments of counsel in the celebrated Woodworth patent case, W2/son v. 
Rousseau (4 How. 646), are given at large. As they were the same that 
were presented to the Supreme Court and by the same counsel, they will 
aid in the better understanding of the answers of the Judges of the Su- 
preme (‘ourt to the several questions which were certified to them. ‘There 
are decisions upon several other patents, and the volume is particularly 
full upon points of patent law and the practice in patent cases. There are 
also a large number of decisions in revenue cases under the several tariff 
acts. We notice also the well known case of Harmony v. Mitchell, in 
which the Supreme Court has affirmed the judgment of the Circuit Court. 
The reporter has faithfully performed his duty. He has labored under a 
difficulty, which will be avoided in the future volumes, viz. — the opinions 
of the Judges were nearly all written without any view to their publication. 
For this reason, they are brief, and make no show of learning. The 
entire manuscript, however, has had the benefit of the revision and appro- 
bation of Judge Nelson. We wish the volume the entire success it de- 
serves. 

The book is well printed, in clear type, and upon good paper. It is for 
sale in Boston at the Store of Messrs. Little, Brown & Co. 


A Treatise oN THe CrimmnaL Law of the United States ; Comprising 
a Digest of the Penal Statutes of the General Government, and of 
Massachusetts, New York, Pennsylvania and Virginia ; with the Decis- 
ions on Cases arising upon those Statutes, and a General View of the 
Criminal Jurisprudence of the Common and Civil Law. By Francis 
Wuarrton, Author of ** Precedents of Indictments and Pleas.’ 1 Vol. 
8vo. pp. 952. Second Edition. Philadelphia: James Kay. Jun. & 
Brother, 193 Market Street, Law Booksellers and Publishers. 1852. 
[For sale in Boston by Messrs. Little, Brown & Co ] 


The first edition of this work was published in 1846. In the present 
one Mr. Wharton has recast many of the chapters, and has added several 
new ones. ‘The Index has also been much enlarged, and a Table of Cases 
has been added. For the learning of the technical portion of pleading, 
and for a large and varied collection of forms, the reader is referred to the 
volume of Precedents of Indictments and Pleas, published in 1349 by the 
same author. 

The subject-matter of the work is discussed in nine books. Book First 
treats of indictments generally, of what offences are indictable, what per- 
sons may be indicted ; the form and finding of indictments ; the court in 
which they are triable ; and motions to quash, demurrers and pleas. Books 
Second and Third discuss the evidence on the trial, and the preparation. 
Book Fourth enumerates offences against the person ; Book Fifth, those 
against property ; Book Sixth, those against society ; Book Seventh, 
those against government ; Book Eighth, those on the high seas ; Book 
Ninth discusses the trial and its incidents, with the proceedings after ver- 
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dict, either by motion in arrest of judgment, or for a new trial, &c. This 
synopsis shows the plan of the work. In filling it up the author has 
availed himself of the English text-books, and has carefully collated the 
reported cases. The American authorities are cited under two se parate 
heads ; first, in reference to indictments, evidence, and practice generally ; 
and secondly, in reference to the particular offence with which it is eon- 
nected. In the consideration of particular offences, whether against per- 
sons, property, or the State, a chapter IS assione d 10 ¢ ach offe nee, giving in 
the first place in full the statutes of the United States and of the four States 
mentioned in the title-page relating to it; secondly, the interpretation 
attached to those statutes by the courts; and thirdly, the common law 
authorities, both English and American, by which it is governed. This 
comprehensive plan the author appears to have faithfully carried out. The 
authorities have been collected with diligence and discrimination. We are 
glad to see that in his chapters upon evidence and the preparation for 
trial, he has drawn so largely from the civilians, and particularly from the 

German iurists of the present day. Not that their law or mode of trial is 

comparable to ours, but because their attention has always been more care- 

fully turned to the method of discovering and preserving the indicia of 
crime. 

SuppLeMeNtT TO THE Reviseo Statutes: being the General Laws of the 
Commonwealth of Massachusetts, Session 1852. Prepared and edited 
by Lurner S. Cusninc and Horace Gray, Jr. ‘To be published 
annually. Boston: Dutton & Wentworth, Publishers, No. 37 Con- 
gress Street, 1852. 

We are glad that the publishers, although deprived of their office as 
State Printers, continue the publication of this Supplement. ‘The author- 
ized pamphlet edition of the laws is in small type, and has no index or 
other helps, as this edition has. Besides, this is uniform with the Revised 
Statutes and the Supplements, which is a great convenience and a comfort. 
One advantage the public gains from thus having editions of the laws 
from different printing-offices. By comparing the two it is more easy to 
ascertain any errors that may exist. ‘The differences that we have thus 
far discovered are against the ‘* by authority ’”’ edition. ‘Thus, in section 
eighty-one of the Practice Act, this edition of Messrs. Dutton & Went- 
worth is correct, in stating that ‘*no allowance &c. shall be made tor 
attendance,’’ — while the other has it ‘‘ fur travel and attendance.’’ ‘The 
words ¢ravel and were stricken out by the legislature. 


SuppLement To Minot’s Dicest of the Decisions of the Supreme Judicial 
Court of Massachusetts ; comprising the Cases reported in the last ten 
volumes of Metealf's Reports, and the first three volumes of Cushing’s 
Reports. Idited by Georce Minor. 1 volume, 8vo. pp. 297. Boston: 
Little, Brown, & Co., 1852. 

This is a Supplement to Mr. Minot’s well known Digest. It is intended 
only for temporary use, and has therefore not been stereotyped ; the plan 
being, after the Reports have accumulated for five or six years longer, to 
recast the original work, and incorporate therein this Supplement and the 
accumulations of the intervening years, which can thus be done by one 
hand, and without much enlarging the origival work. While the Jabor in 
digesting the volumes of teports contained in the Supplement has been 
comparatively small, as the marginal notes of the reporters are the best 
digest of each case, the convenience to the profession is very great. ‘The 
plan and arrangement of the book are the same as those of the original. 
‘The profession and much indebted to the editor and the enterprising pab- 


lishers in furnishing this Supplement. 
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Reports or Cases argued and determined in the Supreme Judicial Court 
of Massichusetts. By LvraerS.Cusninc. Vol. 1V. pp. 666. Boston 
Little. Brown & Co., 1852 

A Svupptemenrt to the Digest of the Militia Laws of Massachusetts, and 
Resolves concerning the Militia, passed 1852. 

Lervrer of EF. Bellinger, Jr., Delegate from Barnwell, to his Constitu- 
ents, in relation to the Action of the late Convention. ** Honi soit qui 
mal y pense,”’ [Evil to him who evil thinks.] Columbia, S.C. Printed 
by A. 5S. Johnston, 1852. Paper, pp. 12 
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N f In vent | Residence 7 aegded sa Name of Commissioner. 
Andrews, Jobn Winchester, June 2s, Asa F. Lawrence. 
Barnard, Hazea }Randolph, = WH, Jona. P. Bishop. 
Barstow, Joseph B etal. Boston, } = Nl, Frederic Ul. Allen, 
Benson, Jared, Jr. Blackstone, = 25, Henry Chapin. 
Bond, Jeremiah Worcester, “28, Henry Chapin. 
Broadrick, stephen A. lyringham, - & J. E. Field 
Brown, Charles W. et al. | Boston, “e 9 Join M. Williams. 
Burr, Frankia Roxbury, eee... William 3. Morton, 
Carter, Charlies W. Newburyport, «SH, Danie! Saunders, Jr. 
Cate, trastus il. | Worcester, | “ 10, Heury ( hapia, 
Chamberlain, William D. Lyon, “ 621, John G King. 
Cliffad, Huam Lyan, Ps lo, John G. King. 
Crossman, Charles B. et al. Lynn, = ll, Frederic UH. Allen. 
Daniels, John BE et al. Boston, ” 17, Frederic HL. Allen, 
Dickinson, Ebenezer W. Hadley, s 8, Haynes H. Chilson, 
Dickinson, Waitstill | Amherst, | — a Haynes U. Chilson, 
Drayton, Heary H. Boston, me 7, Fredene H. Ailen. 
Eddy, francis Great Barrington, - l4, J. &. Pietd 
Edwards, Rodolphus C. Worcester, - @%, Henry Chapin 
Eldridge, Shulor W. Southampton, pe 3, Haynes H. Chilson. 
Ford, Nathaniel | Dedham, | bi 13, Jonn M. Withams. 
Fullerton, James R. | Abington, - 7; Perez Simmons. 
Gates, Moses | Barre, - Charles Brimblecom. 
Greenwood, Edmund H. Hubbardeton, 6¢ 8, Heury Chapin. 
Hardy, Jacob \Grovelund, * @i, Joba G. King. 
Healy, Abiel Southbridge, = 2; Henry Chapin. 
Hulbrook, Benjamin Weymouth, . 7%, Witham 8. Morton. 
Huat, tra P. lOnis, Se “H, J &. Freld. 

Jenks, Kutus et al. | Blackstone, | “HO, Henry Chapin. 
Kelly, Eli Blackstone, - 7, Henry Chapin, 
Merriim, Benjamin Ashburnham, s¢ 14, Chaites Mason. 
Miller, Stephen R. Sheffield, ec 2, J. bk. Field. 

Morey, William C, Boston, “ 24, Fredene H. Allen. 
Murdock, Judson et al. \Charlestown, os 9, Joba M Williams. 
Neff, William J. | Boston, si, Jolin M. Wilhams. 
Orr, Oliver M. Cambridge, S 5, Asa F. Lawrence. 
Pitts, Seth G. |Fitehburg, on 7, Charles Mason. 
Pitta, William | Fitchburg, bad 7, Charles Mason. 
Pratt, Enoch UL, | \Ware, = a Haynes HT Chilson, 
Pratt, Obed, Jr. Boston, si l, Frederic H. Allen. 
Sawyer, Asa et al. Boston, = 75 Frederic H, Allen, 
Schenck, Joho B. Attleborough, + /K. P. Hathaway. 
Schoppe, Heory A. Brookline, _ 5, |William 8. Morton, 
Scott, Emory et al. Blackstone, <« DW, |Henry Chapin. 
Sibley, Hiram Charlton, : Heary Chapin, 
Stone, B. J jLLynn, bed l, John G. King. 
Strange, Elias Taunton, “ 48, E. P. Hathaway. 
Swift, Witham A. et al. |Koston, 66 9, lohn M. Williams, 
Treferen, James Salem, eo 1H, John G. King. 
Trumble, Amory Oxford, “ 9, Henry Chapin. 
Tucker, Joon L. |Greentield, “s 6, 1. W. Alvord. 
Webber, Frederic E. Brookline, 66 5, Willan S&S Morton 
Wiley, Caleb W. I yan, = l, John G King. 
Woods, Amos R. | Dorchester, “ % William S Morton, 
Worcester, Noah |Chelsea, “« 1), John M. Williams. 
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